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1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
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5. VWhether it is to be circulated to the Gvil Judge?
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ORAL JUDGEMENT

Heard the | earned counsel for the parties. The
petitioner appointed as Talati in Kuchchha District on
18/ 10/ 1961. Subsequently, he was nade Tal ati-cum Mantri .
At the relevant tine, he was posted at village Sai, Tal
Rapar . The petitioner was served with the chargesheet
vi de nenmorandum dt. 4/8/1983. The charge was |evelled
against the petitioner that while he was posted at
vill age Vavar, Tal. Mundra as Talati-cumMantri, he
remai ned absent without [eave from5/1/1983 and inspite



of witten orders, he did not report for work and thereby
conmitted m sconduct of disobedience of the orders of his
superior officers. Departmental Inquiry has been held
for the aforesaid charge. The Inquiry Oficer subnmtted
his report on 18/1/1985 to the District Devel oprment
O ficer, Bhuj. On receipt of the inquiry report,
respondent no.l1, District Developnent Oficer, Bhuj
served a show cause notice upon the petitioner calling
upon to show cause why he should not be renmoved from
servi ce. After taking advice of the CGujarat Panchayat
Service Selection Board, District Developnent Oficer,
Bhuj under its order dt. 25th July 1985 which was
recei ved by the petitioner on 20th August, 1985, renoved
the petitioner from service. Feel i ng aggrieved of the
aforesaid order, the petitioner preferred Appeal No. 209
of 1985 before the CGujarat Service Tribunal, Gandhi nagar
The sane was dism ssed by the Tribunal on 23rd Novenber
1985. Hence this special civil application

The only contention nmade by the | earned counse

for the petitioner that penalty of renpbval from service
is highly excessive or disproportionate to the guilt of
t he petitioner. Learned counsel for the petitioner
contended that the Disciplinary Authority as well as
Tri bunal have not considered that the penalty of renoval
from service is harsh and the petitioner, on the date on
whi ch he was served with the charge-sheet, had already
conpl eted 24 years of service and the charge is of wlful
absent from the duty. Looking to the nature of the
charge, even if it is considered that the petitioner
shoul d not be retained in service, the penalty of renoval
from service is highly excessive or disproportionate to
the guilt. It could have been done by conpulsory
retiring the petitioner by way of penalty, so that
atleast the petitioner would be entitled to t he
pensi onary and ot her benefits.

On t he ot her hand, the Ilearned counsel for the
respondents contended that what punishnent should be
awarded for proved msconduct is exclusively on the
di scretionary of the Disciplinary Authority. This court,
sitting under Article 226 of the Constitution, has no
power of revision on the question of quantum of
puni shment to be awarded to the delinquent for proved
nm sconduct . The Tribunal is also not in a position to
review on the question of excessive or disproportionate
puni shnment .

It has been next contended that the Tribunal is keen on
t he question of quantum of punishment to the petitioner
on proved msconduct but the Tribunal declined to



interfere with the puni shment awarded to him

| have given ny thoughtful consideration to the

subm ssions made by the | earned counsel for the parties.
So far as the contention of the | earned counsel for the
respondents, this court has no power of judicial review
in the matter of quantum of punishnent to be given to the

del i nquent on proved mi sconduct. It is suffice to say
that this contention is devoid of any substance. Though
earlier in t he case o] Vs
—————————————————————— reported in JT ----------, the

Supreme court has held that this court, sitting under
Art.226 of the Constitution of India, has no power of
judicial review on the question of quantum of puni shrment
to be given, upon the delinquent in a Departnental
Inquiry for proved misconduct, but the aforesaid decision
has been expl ai ned by the Hon'ble Suprene Court in |ater
decision in the case of --------- N T reported
in ------------ , and this court considers that the
puni shment awarded to the delinquent is shaking to the
judicial conscious of this court. The court nmay insist
upon such case and may consider the question of quantum
of puni shnent.

I have al so gone through the order of the QGujarat
Service Tribunal, Ahnedabad and the reasons which have
been given by the Tribunal, not to interfere with the

guantum of punishnent is not justified. It is true that
| ooki ng to the past conduct of the petitioner of
remai ni ng absent as well as the present charge, the

petitioner my not be a person to retain in service but
the Tribunal has lost sight on two inportant facts viz.
the petitioner has already served for 24 years to the
Government and secondly for past, the petitioner has
appropriately been punished.

Not only these two inportant facts but another

i nportant fact has to be noticed. The petitioner has
been served with the charge-sheet for his absence w thout
| eave from 5/1/1983 and he reported on duty on 13/1/1984.
The absence is for a period of about nore than one year
The petitioner did not hand over charge on 15/3/1983 and
as such another charge that he has not hand over charge
al so does not stand to the extent as alleged. It is true
that past record of the petitioner is also blanmeworthy
but the say the petitioner about blaneless service for 24
years to the Governnent seens to be excessive. Apart
fromthat, even if is so, then also the person should
have been dealt with by ordering himto conpul sory retire
fromservice by way of punishment, so that he may atl east
get some retiral benefit. It is significant to nmention



that the pension in the enploynent is not a charity but
it is a right which the Government servant acquires on
serving the Government. Looking to the fact that there
is only charge of wilful absent fromduty w thout |eave
agai nst the petitioner, coupled with the fact that he has
al ready served for nmore than 24 vyears, punishnent of
removal from service seenms to be unreasonable. The
Tri bunal has certainly given ground that such a person
should not be retained in service and to sat himan
exanpl e for the cause like in the case of the petitioner
so that recurrence of such conduct w thout |eave and/or
other inmportant charges as to crimnology, could have
been achieved by awar di ng penal ty of conpul sory
retirement. Looking to the facts of the present case and
when there is no charge of misconduct or fraud or case
for sone tanpering with the record or for taking of bribe
etc. punishnent of renoval to the petitioner who has
already served for 24 years in the service and for his
past misconduct, he has already been appropriately
puni shed, seens to be disproportionate to the guilt.

In the result, this special civil application is
allowed in part. Though no interference is called for to
the finding of the Inquiry Oficer under Article 226 of
the Constitution of India or under the Service Tribuna
Act to the extent as held for the m sconduct as alleged
against him but the penalty of renoval from service
seens to be on a higher side and it is hereby ordered to
be substituted by awardi ng penalty of conpulsory
retirement from service, from the date of order of
renoval . The petitioner shall be entitled to al
consequential benefits, followed by this order. Rule is
made absolute to the aforesaid extent.



