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C.AV. JUDGVENT (Per N.J.Pandya,J.)

These two matters arise out of an order that cane

to be passed bel ow Exh.186 in Special Cvil Suit No.68 of
1980 on 18th January 1996 by the |l earned Civil Judge (SD)
Kutch at Bhuj. By the said order the plaint said Special
Cvil Suit No.68 of 1980 cane to be rejected under the
provisions of Order VI Rule 11 of the Code of GCvil
Procedure 1908.

2. The said suit was filed by the appellant of First
Appeal No.835 of 1996. The appellants of the other
appeal are defendants of the said suit and they are also
joined as respondents in the said appeal filed by the
original plaintiff. This being the position, both the
appeals are taken wup for hearing and disposal together
treating First Appeal No.835 of 1996 to be the nain
matter. As a result, the position of the respective
parties in respect of the said litigation wll be
referred to in the manner that appears in the said min
appeal

3. The suit came to be filed on 26-12-1980 when
father of the appellant-original plaintiff (hereinafter
referred to as the appellant) was very nuch alive. No.2



happens to be the nother of the appellant, Nos. 3 & 4 are
his brothers, while nos.5 & 6 are sons of origina
defendant no.4. Sisters also came to be joined along with
other related famly nenbers required to be joined as
party in a suit for partition

4. The partition was sought in respect of what the
plaintiff described to be Joint H ndu Fam |y Property and
therefore, in the prayer clause contained in para 23,
various reliefs in relation to both noveabl e and
i moveabl e properties were prayed for wth a further
prayer that the appellant be given his 1/3rd share which
woul d be separated by nmetes and bounds. There were ot her
ancillary reliefs al so

5. Had it been a case of any other Joint Hindu

Fam |y, the matter woul d have proceeded before the tria
Court in the wusual manner and there would have been a
judgrment and decree either allow ng t he sui t or
di sm ssing the sane.

6. That position is to be found in the instant
matter also to the extent of bringing the suit before the
trial Court to the stage of recording evidence.

7. At that stage, however, application Exh.186 cane

to be given by the defendants 4 to 6 under Order VIl Rule
11 of +the Code of Civil Procedure 1908 praying for the
rejection of the plaint on the ground that the plaint, as
filed, is barred byl aw and does not discl ose any cause of
action.

8. The essential and material difference between an
ordinary plaintiff and the appellant as a plaintiff
before the trial Court asking for separation of his share
inthe Joint Hndu Fanmly is only one nanmely that
original defendant no.1, his father, happened to be the
Rul er of the State of Kutch admittedly a sovereign native
State when India was a colony of the United Kingdom It
was the said defendant no.1, since deceased, who ceded
the State to the domnion of India by a Covenant dated
4-5-1948. The said defendant no.1 was al so recogni sed as
a Ruler of the State pursuant to the said Covenant for
the purpose of payment of privy purses and ot her
privil eges. This continued to be the position till the
26t h Amrendnment to the Constitution of India in the vyear
1971. As noted above, the suit came to be filed al nost 9
years thereafter i.e. on 26th Decenber 1980

9. Application Exh.186 came to be filed mainly on the
basi s that defendant no.1 being a Soverei gn on account of



the nmerger, whatever properety he got, he received it as
an erstwhile Ruler of the State and therefore, it would
be his exclusive property. There is also a hint to the
effect that in the Sovereign State there was a Rule of
prinogeni tor applicable and effect thereto may have to be
gi ven when question of succession to defendant no.1 woul d
ari se. The legislative event, in the neantine, i.e.
between the said date of merger and the date of filing of
the suit, if are taken into consideration, the first and
forenmpst is the adoption of the Constitution of India on
and from 26th January 1950, Hindu Succession Act, 1956
and the 26th Anendnment to the Constitution in the year
1971. The learned trial Judge was required to deal wth
Exh. 186, as presented before himand therefore, he did
refer to its contents and also for the reasons recorded
in his order, he found that the contention of Exh.186 is
wel | founded and therefore, he passed the aforesaid order
rejecting the plaint.

10. However, before the trial Court as well as before
us, there is an agreenent as to one aspect nanely that if
the plaint is to be evaluated pursuant to order VII rule
11 particularly with reference to the contention raised
nanely that it 1is barred by law and that it does not
di scl ose any cause of action, the plaint, as it was filed
before the trial Court, alone has to be seen. This would
necessarily include the docunents which are referred to
in the plaint and particularly those that cane to be
filed along with the plaint and were to be relied upon by
the plaintiff for the purpose.

11. The docunents are numerous and nore particularly the
sai d agreenent of nerger dated 4-5-1948, followed by a
letter of that very date addressed to said defendant no.1
by Secretary to the Governnent of India Shri V.P. Menon

12. The said agreenent required the Kutch WMharao to
state what he chose to declare to be his private
properties. This was pursuant to Article 4 of the said
Merger Agreement mark 3/1 before the trial Court. The
letter mark 3/2 recogni sed his choice as declared by said
defendant no.1 to the Governnent of |ndia. Needl ess to
say these properties are also shown in the plaint to be
the properties anong others (imoveable properties)
wherein the plaintiff is seeking his 1/3rd share. As
not ed above, there is no dispute that the plaint alone
with the docunments referred toin it are to be seen for
deci di ng whether it can be rejected under OVII rule 11
or not. Both the sides therefore, referred to the plaint
extensively and it has been read nore than once.



13. In the plaint, para 1, the plaintiff i.e. the
appel | ant describes hinself to be the eldest Son of
defendants no.1 & 2 and thereafter relationship with rest
of the defendants is set out and thereafter, assertion is
made that they are all Hi ndus governed by Mtakshara
School of Law. The appellant thereafter, described
hinself to be the Karta of his Branch of the Joint Famly
and states that he is filing the suit for hinmself and

also as the said Karta. Li kewi se, others are also
described in their respective different capacities in
relation to their respective fanilies as well as their

joint Hndu Famly which is said to be owiing the
properties referred to hereafter

14. In para 2 assertionis to be found that prior to
February 1948 Kutch State was ruled by H s H ghness the
Maharao Vijayrajji, the father of the first defendant.
He died in or about February 1948. The material

assertion is that prior to and at the tinme of his death,
the said Mharao was the karta of Joint Undivided H ndu

Famly referred to as Joint Famly. The said joint
fam |y consisted of the said Maharao Vijayrajji, his wife
Mahar ani  Padankumver ba, since deceased, his el dest Son
Yuvraj Madansinhji (the first defendant) Yuvr an

Raj endrakunverba (the wfe of Madansinhji and the 2nd
defendant) and so on. At the end of the said paragraph
assertion is made that said joint famly was governed by
M t akshara School of Law and the famly held various
i moveabl e and noveabl e properties within and outside the
said State of Kutch.

15. On dem se of Mharao Vijayrajji, defendant no.1

bei ng the el dest Son, according to the appellant, becane
the Karta of said Joint Fanmily and as such, he gained
control over and charge of the various immoveable and

noveabl e properties belonging to the joint famly. In
short, on death of Maharao Vijayrajji, |late defendant
no.1l becamre Ruler and the Maharao of Kutch. Soon

foll owed the event of nerger on 4-5-1948 and from 1st of
June 1948 Sovereignty of said Maharao, |ate defendant
no.1, over Kutch State canme to be ceded to the Dom nion
of India which becane finally the Governnent of India or
Uni on of I ndia.

16. In para 4 of the plaint, with reference to said

event of merger and particularly the said merger
agreenment clause 4 and subsequent cl auses, interpretation
by the appellant put thereon is that the properties
referred to as private properties are distinct fromthe
State properties held by defendant no.1 as Karta of the
Joint Famly. The interpretati on put was that under the



sai d agreenent, the first defendant becane entitled to
receive an annual sum of Rs.8 |akhs as privy purse which
amount was intended to cover all the expenses of the 1st
defendant and his famly. The cases with regard to the
said properties as well as the privy purse etc. is
further elaborated upon in para 5 of the plaint where
various properties are nentioned both noveable and
i moveabl e. That is the position again in paragraphs
6,7,8,9,10 & 11.

17. In para 12 assertion is nade that |ate defendant

no.1 never had any independent source of incone other
than the income earned and/or derived by the use of the
joint famly funds referred to in the plaint in earlier
par agr aphs and i nvest nent nade thereof by defendant no. 1.

18. In para 13, assertion is nade that privy purse
was received by defendant no.1 till its abolition as
Karta of said Joint Fanmily and for interpretation
reference is nmade to Merger Agreenent dated 4-5-1948.

19. The 1971 event of abolition of Privy Purse on
account of 26th Constitutional Anmendnment is referred to
in para 14 and a claim is putforth that whatever
conpensation that the late Ruler woul d have on account of
the abolition of privy purse, the appellant does have a
right therein but wunder OIl r.2, he reserves the sane
and craves |l eave for the purpose fromthe Court.

20. In para 15 there is a reference to separation of

the branch of 3rd defendant by a deed which is referred
to as partial partition by the appellant in para 16 of
t he plaint. Li kewise, an event in respect of the
original defendant no.4 is also referred to by the
appel l ant as an event of separation. Reference to which
is to be found in paragraphs 15 & 16. In respect of both
these events referred to as partial partition by the
appel | ant docunents are relied upon. These witings are
dated 30th August 1967 and 24th Decenber 1975.

21. The appellant, thereafter, asserts in para 17

that he has been occupying a joint fam |y property known
as "Ranjit Villa" in Bhuj and that in lieu of his
mai ntaining his grand-nother, he was reinbursed by |late
defendant no.1. He further asserts that prior to 1976
late defendant no.1 used to pay to the appellant an
annual sum of Rs.1,26,000/- for t he upkeep and
mai nt enance of said Ranjit Villa. This was being paid
fromthe joint fam |y funds and incone according to the
appel | ant . For the years 1976 and 1977 this anpbunt cane
to be reduced to Rs.1,00,000/-. Fromthe year 1978 |ate



defendant no.1 stopped paying the appellant any anount.
Therefore, the plaintiff has putforth a claim of the
amount that he has spent in naintenance of the property
known as "Ranjit Villa". He has specified the sum also
for the purpose. For future also, he has asked an anpunt
towards the sane as set out in paragraph 18 of the
pl ai nt.

22. Summarising his case in para 19 of the plaint,

the appellant asserts that the properties specified in
paragraphs 5,7,9 and 11 belong to the said joint famly
conpri si ng t he plaintiff-appellant and his branch
defendants 1 & 2 and as such, according to him he called
upon defendant no.1 to partition the property on
3-4-1980. This having not been done he filed the suit.

23. In para 20, he chal | enges sone of t he
transacti ons what he call ed to be unaut hori sed
alienations which are set out nore particularly in
paragraph 21 of the plaint. Simlar avernents are to be
found in para 22 and in para 23, the appellant has
referred to the liability of defendant no.1 as karta of
the famly to render accounts. |In para 25, there is a
reference to properties other than the one nmentioned so
far in the plaint, which according to the appellant, to
the best of his know edge and awareness, do exist for
which he is seeking the help of the Court whereby late
defendant no.1 could have been conpelled to disclose the
sane.

24. In para 26, the appellant asserts his 1/3rd share

and clainms that 1/3rd of the property or its nopnetary
equi val ent be nade over to himafter the Comm ssioner of
Taki ng accounts or sone other fit and proper person
appoi nted by the Court for the purpose has subnitted the
report.

25.In para 27 of the plaint, the consequence of
unaut hori sed alienation is adverted to and setting aside
t hereof has been asked for. In para 28, grounds for
appoi nt nent of Receiver is sought to be nmade out and
consequential prayer is also nade in that paragraph
Paragraph 30 refers to the cause of action, para 31
refers to court fees, 32 refers to law of limtation and
para 33 contains the prayer.

26. This is the brief summary of the plaint which is
required to be now evaluated under the provisions of
Order VIl Rule 11 of the Code. O the grounds nentioned
therein two are pressed into service by said defendants
who submitted application Exh.186. As nentioned earlier



these grounds are (1) the plaint is barred by law, (2) it
does not disclose cause of action. As nentioned earlier
had it been a sinple case of joint H ndu fanly other

than involving what was till 1948 a ruling famly,
probably application Exh.186 would not have been fil ed.
The aspect of sovereignty, rule of prinmogenitor, its
effect, inpartibility of a sovereign estate and the

effect of merger on it, are the questions that have been
urged before the trial Court and needless to say , they
are pressed into service before us al so.

27. On  behal f of t he appel | ant, concentration
essentially has been on Order VIl Rule 11 of the Code and
therefore, with reference to that ILR 1940 598 & AIR 1996
Del hi 14, have been cited. The first of the said two
decisions lays down that the facts stated in the plaint
should be taken on demurrer and the plaint should be
eval uated nodo et forma. Wen an objection under OV
R 11 or provisions simlar to it as was pressed into
service in the said Calcutta decision under the old Code
of Civil Procedure, is to be considered, the defendant
rai sing the plea can do so only on accepting the truth of
the plaint for the sake of argument and for that purpose,
has to take the plaint as it is.

28. The inplication is that the challenge to the
plaint and its affirmation by the defendant, who contests
the claim is to be kept apart because that would be a
case putforth by a contesting defendant in his defence.
In other words, what can be a defence to the plaint
cannot be taken into consideration for deciding whether
the plaint should be rejected or not under O VII Rule 11
This position is accepted by the other side.

29. The Delhi decision is also on the aspect that
nmerely because partition is claimed in respect of a joint
property of the Ruler, it cannot be rejected only on that
count.

30. The | earned single Judge of Del hi High Court was
dealing with a matter involving Jai pur Estate, where the
private properties were declared as HUF properties in
I ncome- Tax Returns and Wealth Tax Returns.

31. Now cones the question of property of a sovereign
State held by a person after the nerger especially when
the person so holding was hinmself a Ruler till the
ner ger. For this AIR 1982 SC 887, 137 ITR 77, AR 1970
SC 1946 have been relied upon.

32. The first of the three authorities |ays down that



nere fact that Estate is inpartible would not nake it
excl usive property of the hol der. The second decision
refers to the effect of Hi ndu Succession Act 1956 which
strictly speaking in the instant case wuld not be
applicable as at the time of filing of the suit,
defendant no.1 was alive. He died on 21-6-1991 al nost
after 10 years of the filing of the suit. However, the
rel evance is in respect of clause 5(2) as it takes care
of the rule of prinobgeniture.

33. In anticipation of what the other side would say

as to the effect of nmerger, recognisation as a Ruler
under Article 291 read with Articles 326,363 and 372, the
appel lant and his supporting respondents are relying on
AR 1970 SC. 1946, AR 1971 SC 530, and 1994 Sup.l1 SCC
734.

34. The attenpt on the part of the appellant by

citing these authorities is to show that on and after
1971, when the 26th Amendnent came to be passed, the
erstwhile Rulers ceased to have any privileges and

speci al rights. If at all they had any, they were
conpl etely abolished and they becanme ordinary citizens
like rest of wus. This seems to be the position on and

after 1971. It may be renenbered that the suit was filed
in the year 1980.

35. The aforesaid authorities ordinarily would not

have been cited by the appellant but for the fact that
much has been made of the said rul ership, merger covenant
and the inpact of defendant no.1l being sovereign till the
ner ger.

36. As expected, several decisions have been cited on
behal f of the contesting respondents. M.S. B.Vakil, L.A
appearing for themhas cited 1994 Sup.1 SCC 734 on the
point that in case of sovereign, inmpartibility of the
estate is to be presumed. 9 GR 609, 1993 Sup.1l SCC
233(279) 1994 Sup.1 SCC 734 (749), 1990 Sup. SCC 43 are
with regard to succession to inmpartible estate and except
for right of survivorship no other rights are recognised
in favour of nmenbers of a joint famly so far as
sovereign estate are concerned and succession is under
the operation of rule of prinogenitor

37. Sovereign estate is not <considered to be a

coparcenary property for which AIR 1943 PC 196 is relied
upon. Decision of 15 |Indian Appeals page 51 is al so
relied upon in support of the subm ssion that no one can
claim right of partition in respect of sovereign estate
or property of the King or Ruler. Li kewise, a junior



menber of the fanmly has no right to an inpartible
estate. Relying upon the said Privy Council decision

and AIR 1970 SC 1795 and 1993 Supp.1l SCC 32, it has been
submtted that a junior nenber of the famly has no right
by birth in respect of an inpartible estate except for a
survi vorshi p.

38. A holder of an inpartible estate nmay transfer the
estate inter-vivos, as per AR 1988 SC 247. Wen Jagirs
t hensel ves were in the nature of inpartible estate,
conpensation received in lieu of its abolition is also
held to be inpartible as per AIR 1991 SC 1972.

39. The aforesaid characteristic of inpartible estate

as to survivorship is to be found fromAIR 1932 PC 216,
also reported in AIR 1943 PC 196 referred to earlier and
AR 1964 SC 118.

40. The peculiarity of the aforesaid decisions is

that the |learned Judge whether of the H gh Courts,
Suprenme Court or that of the Privy Council all had an
occasion to decide the matter after it or themwas tried
by the Courts below, that is to say, the nmatters before
the learned Judges were decided on the basis of record
whi ch included oral and docunentary evidence as relied
upon by the respective parties before the Court of first
i nstance. Sane applies to judgnents in Wit Petitions.
They are decided on the basis of affidavits, counter
record etc. The finding in each one of the decisions
referred to above is clearly based on the facts reveal ed
fromthe record and the facts that were pl eaded and held
to have been established one way or the other. The
result, therefore, is that the aforesaid decisions, no
doubt , have | aid down t he af oresai d di fferent
propositions but they are essentially based upon the
facts and material as brought on record by way of
evidence. Cearly, they admt of a possibility of proof
of custom to the contrary. At the stage when the plaint
is being considered for being rejected either as barred
by law or as not disclosing any cause of action, the
af oresai d decisions, in our opinion, would not help the
contesting respondents at all.

41. The brief resune of the plaint given clearly

indicates that it refers to a claimover a joint famly
property. |f the appellant succeeds in naking out his
claim he wll get his share, else he would fail, but
that would be on nerits. Merely because he happens to be
a nenber of the ruling famly right fromthe date of his
birth i.e. in the year 1936 or thereabout, it cannot be
said that the plaint filed in the year 1980 is barred by



| aw.

42. No attenpt was nmmde before us to make out a case
that because there are Suprene Court pronouncenents
pressed into service, on behalf of the respondents, by
virtue of Article 141, they should be taken as law. In
t he background of the aforesaid controversy that could
not have been raised and as noted above, it has not been
rai sed either. Pronouncenments of the higher forumor of
the same jurisdiction that would happen to exercise, in
our opinion being given in the matters that were finally
decided by the Court of the first instance and therefore,
were being dealt with by way of appeals whether first or
second, they would be of no help whatsoever in dealing
with the plaint under OVII R 11.

43. Unfortunately, before the trial Court an attenpt
was made to make out a case of an act of State and
therefore, the Cvil Court not having jurisdiction. This
would be in the nature of the sane ground nanely plaint
being barred by law. For this purpose AIR 1924 PC 216,
1963 BLR 442, AIR 1962 SC 445, AR 1964 SC 1043, 1971 SC
744 and 1981 SC 1946 were relied upon. These authorities
cover a vide range of set of facts. A Sovereign Ruler
may have gifted away the property before nerger or where
two high contracting parties nanmely a victor sovereign
States inposing its WII upon the Vangui shed Sovereign
State may or nmay not recognise rights, «clainms and
privil eges conquer ed by the vanguished State and
therefore, a subject of the Vanguished State cannot
agitate his claimbased thereon in a Court of the Victor
State. The Court of the Victor State would be Municipa
Court falling short of jurisdiction to adjudicate upon an
act of the State of which the Court itself is a creature
Qoviously, this is not the situation here. These
authorities are referred to because they were cited. One
nore such decision is 1990 Sup.1l SCC 43.

44. Hi ndu Succession Act and its provisions have been
referred to earlier. |In that connection AIR 1981 SC 1946
was cited. But as nmentioned above, the question of
application of H ndu Succession Act to the plaint on the
date of its filing would not arise because defendant no.1
was alive.

45. On behalf of the contesting defendants, AR 1995

SC 895 was cited, but that is not applicable to the
present case as it relates to proof of inpartible estate
ceasing to be joint. This matter is also an appeal after
a regular trial



46. On behalf of sone of the contesting defendants,

L.A. M.S N Shelat had cited 1990(2) GLH 219. It is
under O VII R 11. The Honour abl e Suprene Court, while
dealing with an appeal on grant of special |leave had an
occasion to exerci se power under OWVII R 11. The
appel l ant before the I|earned Judges had |ost surety.
However , the peculiar facts would reveal that the
respondents before the Honourable Suprene Court had on
earlier occasion agitated the same question in an earlier
l[itigation started in the year 1955 as Civil Suit No.19A
of 1955 at Nagpur. That natter canme to be settled and
the settlement was acted upon. One of the agreed terms
of the settlenent was that anobunt was to be paid to the
defendants of that suit and against that paynent and
other details of the settlenent, the plaintiff would be
entitled to a cinema theatre referred to as talkies.

47. I nspite of the acting upon of the said conprom se

bet ween 5-3-1956 and 3-4-1956 a question was sought to be
agitated by first first appeal and carrying the matter to
the Hi gh Court by way of second appeal

48. The sai d second appeal was dism ssed on 2-12-1972

and the final decree of the said suit of the year 1955
whi ch was drawn on 16-11-1959 was fully satisfied because
after the disnissal of the second appeal no.293 of 1963
in the High Court no challenge to the sanme was posed by
carrying the matter to the Supreme Court.

49. After a gap of alnobst 8 years, Cvil Suit No.1699

of 1980 canme to be filed in the Court of Civil Judge (SD)
Nagpur assailing the above consent decree. Dealing wth
a matter of this nature, the |earned Judges of the
Supreme Court expressed themselves in no uncertain terns
as to the applicability of Order VIl Rule 11 because it
did not disclose any cause of action. The cause of
action if any, had cone to an end by the said conprom se
and therefore, rejecting the pl ea of resjudi cata
adverting to order 23 Rule 3A and other provisions of the
Code, the | earned Judges held that the final decree based
on conprom se not shown to have been chall enged fromthe
plaint on the ground of fraud etc. it did not disclose
any cause of action. Mor eover, as noted, it was found
that the benefit under the conprom se was fully availed
of by the original contesting defendants who have now
become the plaintiff in the year 1980. |In our opinion

therefore, this would be a case as rightly described by
L.A. M.B.R Shah appearing for the appellant, of text
book exanple of abuse of process of law and a plain
design to prosecute a vexatious proceedi ng not discl osing
any cause of action.



50. In this background, if we evaluate the plaint of

the present case, at several places it refers to the
property being joint Hndu Famly Property. The suit
havi ng been filed in the year 1980, the effect of the
abolition brought about by 26th Constitutional Anendment
has to be considered and the property like Ranjit Villa
and others though nay have been referred to in the said
docunent mark 3/2 follow ng the merger agreement nmark 3/1
havi ng been occupied by the plaintiff and in respect of
whi ch mai ntenance ampunts having been paid etc. has to
be given its due weightage. W agree wth Senior
Advocate M. Shelat that cause of action which has not
been defined anywhere in the Cvil Procedure Code can in
a given case like said 1990 JT Vol.Il 368 decision

i ncl ude the concept of triable issue and therefore, the
plaint may have to be evaluated on that basis and
therefore, applying that test, we have no hesitation in
holding that in the plaint before us there is a triable
i ssue. The issue essentially relates to jointness or
otherwi se of the suit property.

51. Incidentally, it may be nentioned that properties

are not only the one referred to in mark 3/2. The pl aint
refers to properties other than that, the details of
which we are not required to go into at this stage.
However, even if that be not so, the aforesaid 1996 Del h

Deci sion given in Jaipur Case and the 1993 Sup.1 SCC 233
in respect of Travancore Cochin Tarawad matter, do
indicate that there mght be a position--in respect of
sovereign Rule also that he could be holding for and on
behalf of the Joint Hndu Famly a property over and
above the property of a sovereign and in case of forner,
there could be a claimfor partition. This decision was
sought to be relied upon by the contesting respondents
for their own purpose and at the sane tine, a distinction
was sought to be nade in respect of some of the
observation of Justice Ranganathan. This is a 3 Judges
decision given by the bench consisting of Honourable
Judges ( ha, Ranganat han, and Fat i mabi bi . The mai n
judgrment is that of Justice ¢ ha. Justice Ranganathan
while conparing with Justice g ha has set out his own
reasons. However, all the three Judges have given a
unani nous deci sion that there were joint properties of 4
Mar umakat ayam  Tar awad managed by ex Ruler as its
Kar anavan.

52. L.A. M .S.B.Vakil appearing for sone of the

contesting respondents had cited AIR 1977 SC 1421 which
is to the effect that the plaint should be read
nmeani ngfully and had also relied on AIR 1991 SC 409 to



nmake out a case that only the plaint is to be |ooked at
whil e passing the order. In our opinion, that is exactly
what we have done. Reading the plaint nmeaningfully, in
our opinion, it cannot be said either that it is barred
by law or that it does not disclose any cause of action
A point was sought to be nmade out by L. A M . S. B. Vaki
that there is distinction between HUF and coparcenary and
for that he had relied on AIR 1937 PC 37, AIR 1970 SC 14
and AIR 1943 PC 196. El aborating his argunents further,
L. A M.Vakil had subnmitted that a person can be a
nmenber of a coparcenary only by birth, adoption or
reuni on. For this he had relied on AIR 1962 SC 287, AR
1969 SC 1330. These subnissions were made on the basis
that in the plaint nowhere word "coparcenary" is to be
f ound.

53. El aborating further his argunent, L.A. M . Vaki |

had submitted that at the time of the birth, the
plaintiff was a nmenber of what was admittedly a sovereign
ruling famly and when hi s f at her - def endant no. 1
succeeded the then Ruler Maharao Vijayjirao, obviously,
there was no question of coparcenary. The suit is filed
during the life time of defendant no.1 and till his death
when succession has not opened, according to L.A M.
Vakil how could the plaintiff have claimin the property
and what is the basis? In our opinion, necessarily this
and other issues raised on the basis of sovereignty that
def endant no.1 enjoyed inpartibility of the estate, there
being coparcenary, no joint famly property at all etc.
can i ndeed be a good defence and may be in the background
of the famly being the one of a sovereign ruler there
m ght be a presunption operati ng agai nst t he
plaintiff-appellant. However, we agree with Sr.Advocate
M. B. R Shah and Advocate M. A H M:hta appearing for the
respective appellants that this presunption is not
absolute. Presunption is definitely rebuttable and this
can be taken care of by raising appropriate issue and
casting burden on the party required to rebut the
presunption, if any.

54, The plaint, when neaningfully read, as per AR

1977 SC 1421 decision cited by M.Vakil, in our opinion
it does disclose a cause of action. |t cannot be said to
be barred by | aw because the decisions of the Honourable
Suprenme Court and other higher foruns including the
decisions of other H gh Courts are based entirely on the
facts and circunstances as brought on record in the
respective litigations which would certainly the position
in the instant case also provided it is allowed to be
tried and the evidence thus brought on record is
eval uated on rel evant decisions being applied thereto.



55. The plaint, as filed, in our opinion, cannot be
said to be suffering fromany of the vices as sought to
be made out in application Exh. 186.

56. Before parting with the matter, we would like to
make it clear that though the matter was argued at |ength
and reference was made to sone of the documents referred
to in the plaint over and above narks3/1 and 3/2, as also
vari ous aut horities were read at length, we have
refrained fromdiscussing themin detail because we are
conscious of the fact that in view of our aforesaid
conclusion the natter will go back to the trial Court at
the stage where it was. Any observation made by us in
respect of these docunents and decisions particularly
with reference to the plaint, is likely to create
conplication for the trial Court as an opinion having
been expressed by an High Court to which the trial Court
is subordinate. W have concentrated on the plaint as it
is and with reference to the applicability of the law as
to operation of order VII Rule 11, we have given this
decision. Various decisions cited of the Supreme Court
as well as Privy Council with regard to sovereign estate,
inmpartibility of the estate, rule of prinpgeniture etc.
in our opinion, are not required to be gone into
el aborately at this stage, because for taking a decision
facts putforth by the other side will also have to be
brought on record and |l aw applicable to these facts on
being applied with reference ofcourse to the rel evant
judicial pronouncenents, the case wll have to be
deci ded.

57. If anything in the decisions cited at the bar
particularly on behalf of the plaintiffs-respondents,
there is a clear pointer that the least a claim of
partition of joint famly property including sovereign
impartible estate, deserves is a fulfledged trial. Thi s
woul d necessarily nean that the plaint, as filed,
di scl oses a cause of action. It is not barred by any
I aw. Rejection of plaint, under Oder VII, Rule 11 of
the Code is, therefore, unwarranted.

58. The net result, therefore, is that the appeals

are all owed. The Order rejecting the plaint passed on
18th January 1996 is hereby set aside. The trial Court
shall proceed to deal with the suit fromthe stage where
it was in accordance with |aw. Looking to the near
rel ations of the parties, they are left to bear their own
costs.

Pronounced in the open Court on the 30th day of



April 1996.
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