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ORAL JUDGEMENT

The applicant in Application (ESI) No. 45 of 1975
is the appellant herein and the opponent of the origina
Application is the respondent herein. This appeal has
been filed by the appellant against the judgnent and
order passed by the Ilearned Judge of the Enmpl oyees
I nsurance Court, Ahmedabad on 3/1/1979 in the aforesaid
ori gi nal Appl i cati on, by virtue of the provision
contained in sec. 82 of the Enployees State |Insurance



Act (34 of 1948).

2. The facts of the case nmay be gathered fromthe

j udgrment and order of the | earned Judge of the Empl oyees

State Insurance Court The appel | ant preferred
aplication u/s. 77 of the Enpl oyees State Insurance Act,
1948, hereinafter referred to as "the Act" before the
Court under the Act, hereinafter referred to as "the
trial Court"™ and prayed for the declaration that the
amounts paid by the appellant by way of Inam (prize) to
its enpl oyees cannot be said as wages as defined u/S. 2
(22) of the Act and that the appellant is not Iliable to
pay any of the contributions on such amobunt and finally
that the directions of t he r espondent to pay
contributions in relation to the aforesaid anbunt woul d
not be legal, just and proper. A consequential relief of
the injunction was prayed agai nst t he r espondent
restraining himfromrecovering the contribution fromthe
appellant in relation to the aforesaid anbunt. The case
of the appellant was that the appellant established a
section known as 'moulding section' wherein 35 to 40
enpl oyees were enployed. Sone tine back the appellant
voluntarily introduced a schene of paynent known as
"Inami for the workers working in the nmoulding section.
In order to induce the workers of the said section to
work diligently with teamspirit, the said schene was

i ntroduced. By virtue of the schenme workers who were
found working diligently and honestly were paid an
ex-gratia anmount. The appellant conpany was the fina

authority for deciding as to the workers who would be
entitled to such ex-gratia anount and the workers woul d
not have right to challenge such decision of t he
enpl oyer. It was also stated that the schene coul d be
nodi fi ed, changed or withdrawn by the appellant at any
time without giving notice to the workers or without
assigning any reason. It was, therefore, contended that
the appellant was not |iable to pay any contribution in
relation to the amounts paid to the workers by way of
"I nam under the schene.

3. The application was contested by the respondent.

VWil e denying the allegations made in the application, it
was asserted that the introduction of the |Inam schenme was
clearly a product of artificial creation of system of
paynment known as Inam to the workers. It was al so
asserted that the alleged ex-gratia paynments were being
nmade for a long time and connected with the extra
production and the appellant had never wthdrawn the
schenme even for a nonth or a fortnight in the | astso nany
years preceding the application. The terninology 'Inan
was coined to avoid paynent thereon under the Act. The



appel l ant enployed 146 workers who were regul ar workers
and they had been paid extra wages under the captioned
"ex-gratia paynent in every fortnight". Earlier the
respondent had taken decision as prayed for by the
appel l ant, but subsequently after considering all the
aspects of the scheme it was found that the payments made
to the workers would be wages as defined in sec. 2 (22)
of the Act. The respondent, therefore, prayed for
di sm ssal of the application

4. | ssues were franed at exh. 20 A as under :-

(1) Whether the applicant proves that the paynent by
it toits workers under the scheme known as | nam
would not anpbunt to wages as defined under
Section 2 (22) of the E.S. 1. Act ?

(2) Whether the applicant is not liable to pay to the
opponent contribution with regard to such
paynments made by it to its workers under the said
| nam schene ?

The trial Court answered both the issues against the
appel l ant upon appreciation of the evidence adduced
before it.

5. The question of |aw which has been agitated by

M. Vimal Patel, |earned advocate appearing for Ms.
Nanavati Associates is that the schenme read as a whole
woul d di scl ose paynment of the nature of ex-gratia
paynments and such paynments woul d not be covered u/S. 2
(22) of the Act. He placed reliance upon a decision of
the Hon'ble Suprene Court in the case of Braithwaite &

Conpany v. E.S.I. Corporation, reported in AIR 1968 SC
413. There also a sort of Inam schene was under
consi derati on by t he Apex Court. Consi dering the

definition as it stood then, the Apex Court held that the
i ncentive paynents if certain specified conditions were
fulfilled, made to the workers could not anpbunt to wages
within the neaning of sec. 2 (22) of the Act. It was
held that the payment of Inam though renmuneration, could
not be said to have becone a termof the contract of
enployment within the neaning of the definition of
"wages' contained in the aforesaid provision of the Act.
The definition of 'wages' contained in sec. 2(22) of the
Act, at the relevant point of tinme may be reproduced from
para. 2 of the citation :-

"2. (22) "wages" nmeans all remuneration paid or
payable in cash to an enployee, if the ternms of
contract of enploynment, express or inplied, were



fulfilled and i ncl udes ot her addi ti ona
renmuneration, if any, paid at intervals not
exceedi ng two nonths, but does not include -

(a) any contribution paid by the enployer to any
pensi on fund or provident fund, or under this
Act;

(b) any travelling allowance or the value of any
travel |l i ng concession

(c) any sum paid to the person enployed to
defray special expenses entailed on himby the
nature of his enploynent; or

(d) any gratuity payable on discharge.™

6. The said definition had undergone a change by
statutory anendnents as inserted by Act No. 44 of 1966
as bracketted and described under letters 'a' and 'b'.
The provision would read as under :-

"(22) "wages" neans all remuneration paid or
payable, in cash to an enployee, if the terns of
the contract of enploynent, express or inplied,
were fulfilled and includes a [any paynment to an
enpl oyee in respect of any period of authorised
| eave, lock-out, strike which is not illegal or
| ay-of f and ] other additional renuneration, if
any, b [paid at intervals not exceeding two
nont hs], but does not i ncl ude-

(a) any contribution paid by the enployer to any
pension fund or provident fund, or under this
Act ;

(b) any travelling all owance or the value of any
travel |l i ng concession

(c) any sumpaid to the person enployed to defray
speci al expenses entailed on himby the nature of
hi s enpl oynent; or

(d) any gratuity payabl e on discharge;

(a) Inserted by Act 44 of 1966, S. 2(10)
(28-1-1968).

(b) Substituted for "paid at regular intervals
after the last day of the wages period" by the
Enpl oyees' State | nsurance (Amendnent) Act, 1951
(LIl of 1951). Section 3 (6-10-1951)."



7. Fol | owi ng submi ssi ons nmade before the trial Court
woul d assune inportance in dealing with the subm ssions
nmade here again :

"Shri Rangwal a has not sought to urge that the

amount paid by the applicant under that scheme of
the I nam woul d be ex-gratia paynment or wll not
be renuneration. As evidently the workman is paid
for the work he does in his enploynment and not by
way of charity or ot herw se or out of
philanthropy. Ex. 13 explains in details this
oral schene.”

Referring to the decision of the Apex Court in
Brai thwai te & Conpany's case (supra) it has been observed
by the trial Court that some paynents were nade, in that
case, by way of Inamto the enpl oyees under the scheme by
t he appellant and the features of the schenme indicated
that the paynent of Inam was not to be the term of
contract of enploynment as the paynent of Inamwas not as
and by way of terns of enploynent. It was by way of
i ncentive paynent if certain specified conditions were
fulfilled by the enployees and it was dependant on the
enpl oyees exceeding the target of output, appropriately
applicable to him The trial Court observed that in the
case before the Apex Court reliance was placed on the
first part of definition of term"wages" u/S. 2 (22) of
the Act. The decision rendered by the Apex Court was
only restricted to the first part of the definition and
to which reliance was placed by the parties before the
Apex Court. The Apex Court in its decision made it very
clear that the decision was confined to the first part of
the definition of term"wages" in sec. 2 (22) of the Act
and no reliance was placed on the second part of the
definition which used the words "other additiona
remuneration”. It has been observed by the Apex Court
that so far as the anobunt paid as | nam under the schene
was concerned, the sane was held to be covered by the
word "remuneration" wused in the definition of "wages"
concurrently by both the Enpl oyees' Insurance Court and
the H gh Court. This woul d indicate that the decisions
rendered by the Courts bel ow on the second part of the
definition were not challenged before the Honbl e Suprene
Court. Even the correctness of the finding of the
Enpl oyees' Insurance Court and the Hi gh Court on that
poi nt were not challenged. Therefore, the trial Court
concluded that the paynments of the nature included under
the scheme in question made to the enpl oyees or by way of
i ncentive for better production by the enployees would



al ways nean remuneration as contenplated in the |ater
part of the definition u/S. 2 (22) of the Act.

8. M. S.R Shah, learned counsel appearing for

the respondent has canvassed a recent decision of the
Apex Court in the case of Wellman (India) Pvt. Ltd. V.
E.S.I.C reported in AR 1994 SC 1037, where the
expression "other additional remuneration" has been
considered in para. 6 of the citation as under :-

The expression "other additional renuneration, if

any, paid...." in the second part of definition
of wages given in S.2(22) inplies that the said
remuneration is not payable under any contract of
enpl oyment, express or inplied. This is so
because while the first part of the definition
refers to remuneration wunder the contract of
enpl oyment, the second part does not refer to
remuneration under any such contract. Secondl vy,
the definition is inclusive and includes only
such paynents outside the contract as are
mentioned in its second part and none other

Thirdly, the expression "if any, paid" after the
words "other additional renuneration” wll be
i nconsistent if the remuneration is payabl e under
the contract of enploynent since such payment is
not dependent on the will of the enpl oyer but on
the fulfilment of the terns of the contract.

Lastly, t he second part of the definition
i ncl udes only such contractual paynents as are
specifically mentioned t her ei n. Hence the
expression "other additional remuneration, if
any, pai d" not only does not refer to

remuneration payable wunder any contract but
refers to such renmuneration which is payabl e at

the will of the enployer. Every remuneration
t hat is payabl e under the contract would,
therefore, fall wunder the first part of the

definition."

9. M. Vinal Patel, learned counsel appearing on

behal f of Ms. Nanavati Associates submtted that the
facts before the Apex Court in Wllman (India) Pvt.
Ltd.'s case (supra) were entirely related to the first
part of the definition in as much as the question there
was wth regard to bonus payable to the enpl oyees under
the terms of the settlement reached in conciliation under
S. 12(3) of the Industrial Disputes Act, 1947. However,
when the Apex Court has considered the subsequent part of
the definition in para. 6 as excerpted herei nabove there
is no question of getting away from it. It would be



pertinent to note fromthe para. excerpted herei nabove,
that every remuneration which is payable under the
contract woul d fall under the first part of the
definition, whereas every other additional remuneration
would fall wunder the later part of the definition
Hence, the point of distinction sought to be made by the
| earned counsel for the appellant cannot be accepted. It
woul d be useful to note that those itens of renuneration
or contribution which are not to be included in either of
the parts of the definition are enunerated in clauses (a)
to (d).

10. The result is that the subm ssion made on behal f
of the appellant on the interpretation of sec. 2 (22) of
the Act as set out herei nabove cannot be accept ed.

11. In the result this appeal is disnissed with no
order as to cost. Payments made pursuant to the order of
this Court shall be verified by the respondent and shal
be given effect to in accordance with | aw.
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