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1. Whet her Reporters of Local Papers may
be allowed to see the judgnent?

2. To be referred to the Reporter or not?

3. VWhet her their Lordships w sh to see
the fair copy of judgnment?

4. Whet her this case i nvol ves a
substantial question of law as to the
interpretation of the Constitution of
I ndi a, 1950 or any or der made
t her eunder ?

5. Whet h. .

G vil Judge?

M. P.M Thakkar, L.A for the petitioner
M.M.MI.Mrchant, L.A for the respondents
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C. A V. JUDGVENT :

Oiginal -Defendant No.1 of Civil Suit No.1 of

1989 of the Court of learned District Judge, Panchmaha
at Godhra has filed the present Revision Application
being aggrieved by the order of the Ilearned Joint
District Judge of the aforesaid Court. The |earned Judge



was dealing with Exh.202 of said Civil Suit No.1 of 1989
and di sposed it off by order dated 7th January 1995.

2. First, the background of the case is required to

be given. There is a religious Trust known as
"Manohar nat hji Akada Trust at Lunawada. It is registered
with the office of the Assistant Charity Comn ssioner at
Nadi ad under No. A-349 Panchmahal. It is a Trust wth a
solitary Trustee. Mode of succession is described to be
appoi nt nent of a successor by the ruling Trustee known as
“Mahant" by executing a WIl. |In absence of a WII, a
person who becomes mahant on Shrinath Maharaj Akada may
become the Mahant of a Trust. There appeared to be a
dispute as to it in the year 1988-89 and nore than one
change report cane to be filed . First one was 571/88
which came to be withdrawn, second one was in the year
1989 and third one was in the year 1990. By the tineg,
the conpetent authority i.e. the Assistant Charity
Conmi ssi oner could decide upon the validity or otherw se
of the change report and further to accept any or either
of the report, the learned Charity Conm ssioner felt that
Trust should be | ooked after properly. Therefore, he
filed the suit to take care of the interrugnum As a
corollary, the learned Charity Conmi ssi oner as a
plaintiff, in my opinion, very prudently asked for
appoi ntnent of a Receiver. The Trial Court granted the
request and appointed a practising Advocate M. M B. Pat e

to be the Receiver. Strictly speaking, the Receiver, in
the instant case, would not be a proper party, because,
after all, he is occupying the position by virtue of the

order of the Court and as a representative of the Court.
He is not a party to the proceeding as such, nor can he

calimany interest in the Trust. However, further
details would clarify as to why at the request of
M.Patel, the wearlier order passed in this revision

application was recalled, he was pernitted to be joined
and was heard also through L.A. M .MI.Mrchant.

3. The appoi ntnent of the Receiver was chall enged by

way of appeal and revision and the matter was carried
upto t he Honour abl e Supr ene Court. | nst ead of
entertaining the petiton before the Supreme Court, the
present petitioner was directed to approach the tria
Court with a request to get hinself appointed as an
agent. For this purpose, he was first directed to
approach the Receiver hinself.

4. The petitioner did so, but the Receiver M. Patel

for reasons set out alnobst in the manner of a Judgnent of
a Court, gave report to the trial Court that he woul d not
accept the petitioner as his agent. It was for the tria



Court, therefore, to exam ne on 19-11-1994  when
application Exh.202 was given where a situation by then
has devel oped whereby the petitioner can be pernmited to
be the Receiver's agent. The trial Court, ofcourse, would
decide either way irrespective of the Report of the
Recei ver.

5. Unfortunately, it seenms that the trial Court was
nore guided and carried away by the Report of the
Recei ver. There is further glaring error conmtted by

the I earned Judge in para 4 of his order that the
Receiver is appointed as an agent by this Court and
therefore, it is not necessary again to appoint either a
speci al agent or an agent to the Receiver.

6. The Receiver is not at all an agent. On the
contrary, the Receiver, who is like the present one, a
practising Advocate , cannot, of necessity, devot e

sufficient tine to the affairs of the subject of the
di spute. More so, when the subject happens to be a
religious Trust |ike the present one. Howsoever, devout
and sincere the Receiver mght be, so far as religious
rights and practices of Trust |ike Akada is concerned, he
woul d be totally innocent.

7. At the same tinme, by the year 1994, the |earned
Judge should have borne in nind the fact that atleast the
Assi st ant Charity Commissioner, who is a conpetent
authority, had by his order dated 22-2-1991 accepted the
present petitioner to be the succcessor. In fact, the
very purpose of filing the suit was served. There was no
hi etus and therefore, the matter shoul d have ended there.
May be, it continued further because the said order of
the | earned Assistant Charity Comm ssioner was carried
before the Ilearned Joint Charity Comm ssioner by way of
appeal under the provisions of the Bonbay Public Trust
Act. This appeal cane to be decided on 5-3-1992 where
both the change reports cane to be rejected.

8. However, in the neantinme, there being the said
j udgrment of the | earned Charity Conmi ssioner based upon
the claimof the petitioner founded on will said to have

been executed by Mahant Reghunathgiri, while considering
the request for agency,there was further force in the
claimof the petitioner

9. The nai n reason given by the Receiver M.Patel is

that staff nenmbers are not happy with the petiitioner
It is, indeed, a very curious reason. The Receiver wll
oversee the operations of the Trust as long as he is
there and the paramunt interest of the Trust is to be



consi dered and not that of the Trust Menbers. Under the

aforesaid circunstances, if wultimtely the petitioner
succeeds in his claimto be the Mahant, the staff nenbers
wi ||l have no choice but to work under him The ot her

choi ce obviously would be to | eave the Job

10. I't nmay be recalled that the suit before the tria

Court is not for deciding as to who should be the Trustee
of the Trust. That is to be done by the conpetent
aut hority under the Bonbay Public Trust Act.

11. This order woul d have ended here but for the fact

that | have found the Receiver M.patel to be offering
his services as Receiver wth considerable zeal. From
the record it was revealed that he also happens to be
another Trustee of the Panchmahal Trust a fanobus one of
Kal i kadevi, known as Pavagadh. | sincerely wish that he
does have tine to pursue his main vocation mainly that of
an Advocate. Apart fromthat, the approach of the appea
seens to be that being a Receiver he is a party. This is
wrong. The appoi ntnment of a Receivere is on the basis of
justness and conveni ence. The Court itself would like to
either take custody of the property or admnister
Naturally, the Presiding Judge, will not be able to do

so, . Therefore, a Receiver is appointed and through him
the Court will get the work done. The property itself is
in custodia | egis nanaged t hrough the Receiver. It is

for the Receiver to report to the Court regularly and
abide by its directions. Receiver has no interest nor is
he a party in any manner whatsoever. If he has to
represent t he subject natter of the suit in any
l[itigation, he should obtain orders from the Court.
Recei vership is a nethod devel oped by equity jurisdiction
as it evolved in England when the rigidity of the comon

law canme in the way of administration of justice. The
two jurisdictions being distinct, the Chancery Division
adm ni stering equity evolved this i dea. It is

essentially a Judge made | aw whereby ways were found and
devi ces were devel oped to effectively neet with a given
situation.

12. The approach of the Receiver in the instant

matter is indeed, curious. | hope this is not so, in
respect of other receivership or receiverships that he
m ght be occupyi ng. The application itself indicates
that he considers hinmself to be a party. He argues the
case and | do not know whether before approaching the
Court he has obtained the perm ssion of the trial Court
or not. I also wonder as to how, though a practising

Advocate that M. Patel is, he has allowed M.MI.Mrchant
to represent him For this al so, he needed perm ssion of



the Court and a specific order in that regard. The
record is silent.

13. Coming back to the Revision Application, | have

no hesitation in allowing the sane. The order of the
| earned Judge is set aside. Application Exh.202 is
all owed and the present petitioner is appointed to be the
agent of the Receiver. It will, ofcourse, be subject to
his control and will abide by the directions that the
trial Court wll issue during the pendency of the suit.
Accordingly the Revision Application stands all owed.
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14. After the pronouncenent of the order today, L.A

M. Merchant both on behalf of the Charity Comni ssioner,
the plaintiff as well as the Receiver prays for stay of
operation of the judgment and order.

15. H s request on behalf of the Charity Conmi ssioner
being the plaintiff, | can well understand. He being the
plaintiff, hecan make this request. However, | fail to
see how a Receiver appointed by a Court, can question the
order of a Court and try to challenge it before higher
forum | have already expressed nyself rather strongly in
nmy order as to the approach of the Receiver M.N. B. Patel
The feelings expressed therein are further confirmed as
apparently he had instructed M.Merchant to nmake the
aforesaid request. It being totally out of hand so far as
the request of M.Patel is concerned, it is rejected on
that score alone. The request nade on behalf of the
plaintiff al so cannot be entertai ned because, after all,
the suit is for interim arrangenent. For the reasons
stated in the order, | amof the opinion that there is no
reason made out for staying the operation of the order
Hence, this request is also not acceded to and is
rej ected.

(N. J. Pandya, J.)
May 10, 1996



