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1. VWet her Reporters of Local Papers may be all owed
to see the judgenents? No
2. To be referred to the Reporter or not? No
J
3. Whet her Their Lordships w sh to see the fair copy
of the judgenent? No
4. VWhet her this case involves a substantial question

of law as to the interpretation of the Constitution
of India, 1950 of any Order made thereunder? No

5. VWhether it is to be circulated to the Gvil Judge? No
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ORAL JUDGEMENT

1. RULE. M. P.J. VWas waives service of rule on

behal f of Respondents No.7 to 13. Wth the consent of the
| earned advocates appearing for the parties, the matter is
finally heard today. Rest of t he respondent s bei ng



non-contesting parties are ordered to be del eted.

2. By this Gvil Revision Application, the petitioner has

chal l enged the legality and validity of the order passed bel ow
Exhi bit 130 dated 4th Novenber, 1995 in Regular Cvil Suit No.
39 of 1989 by the learned Gvil Judge (S.D.), Mehsana. It
appears that the suit was filed by three plaintiffs - one of
them being partnership firm and rest of them being the
partners and heirs and | egal representatives of the deceased
partners. The suit was filed against nunmber of defendants.
In fact, in the cause title of the suit, the partnership firm
is stated to be represented by plaintiffs No. 1/1 to 1/4,
plaintiff No.2 and plaintiff No.3 and there are in all 13
defendants. The defendants No. 7 to 13 are represented by
M. P.J. Was, who are contesting the present civil Revision

Appl i cati on.

3. It appears that during the pendency of this proceeding
before the trial court, an application was given by plaintiff
No. 1/4 stating that he was hol ding power of attorney for
rest of the plaintiffs and that he has authority to wthdraw
the suit. The trial court has on such application stated that
since there is settlenent of dispute outside the court between
the plaintiff and defendants No. 7 to 13 and since the
plaintiff want to wthdraw the suit, the permission is
gr ant ed. Such order is passed by the trial court on 4th of
Novenber, 1995 and he has recorded the withdrawal of the suit.
The trial court has not ascertained the w shes of all the
plaintiffs in the plaint who were not present in the court.
The trial court has also not ascertained as to whether
plaintiff No. 1/4 has any power of attorney in his favour and
as to whether he could be permitted to withdraw the suit when
other plaintiffs were not before the trial court. The trial
court has not heard the defendants No. 1 to 6 and on
agreenment of defendants No. 7 to 13, passed the inpugned
order. It is such order which is under challenge before this
Court.

4. In view of the provisions of Order 23 Rule 1(5) of

the C.P. Code, the order of the trial court is wuntenable in
law and is expressly against the statutory provisions. Oder
23 Rule 1(5) reads as under:

"Nothing in this rule shall be deenmed to authorise the
Court to pernmt one of several plaintiffs to abandon a
suit or part of a claim under sub-rule (1), or to
wi thdraw, wunder sub-rule (3), any suit or part of a
claim w thout the consent of the other plaintiffs.”

5. The trial court has wunfortunately not taken the



trouble to read and apply the provision of law. It has sinply
proceeded to get the disposal of the suit. To say the |east,
the order of the trial court 1is highly perfunctory and is
required to be deprecated. The said order is hereby quashed
and set aside and the suit is required to be directed to be
taken on file and the trial court is directed to decide the
same in accordance with [|aw Rule is accordingly nade
absol ut e.



