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HIGH COURT OF MADHYA PRADESH AT JABALPUR |

e " - ~ JUDGMENT

| Kheek Ram Vs. - State of M.P,
( Criminal Appeal No.49/96 )

‘72./8 /'1 996

[T}

< Date of Order
T | PRESENT

HON'BLE SHRI JUSTICE S.K.KULSHRESTHA
Shri*©.P. singh for the appellant

Shri ‘R.K.Khare, G.&. for the State. '
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- 3 The ﬁppellant'xheék Ram ® has preferred this
éppeal aéainst his conviction for an offence u/fs |
304 Part II of the I.P.C. and seﬁtence of 5 years
rigbrous imprisonment thereunder awarded by Judgment
dated-3.12,95 in Sessions trial No.531/1993 passed by

'ﬁhe learned additional Sessions Judge, Mahasumand.

-é.. - The appellant was prosecuted along with six
cithe:%.;for offences u/s 147,148,307/149,@?@2/14_9 on

the allegation tha£ on 12,3.93 at apout 10 a.m. in.
'ﬁadhuban, the appellant along with the said co-accused
ﬁad-formed an uﬁlawful assembly which had armedr itgelf

w1th deadly weapons with a v&ew-to use criminal forces

&
2

agaxnst Nakul, Kamalabal and Bai jnath. It was further

the case of prosecutlon that in pursuance of the’
_aconmwnx object of this assembly, these.éccused,persons.

on acoount of some prev1ous dlsputes hadg proceeded to

- the fleld of.Ishwar Prasad and had assualted Nakul .2
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with the_sticks(Laéhi).'Thé prosecution furthergallegeﬁl
thét when‘hearinghtha'alarm raised by Nakul, his

w&fe Kamala bail and son Bai;nath rushed tc save him,
they were belabOQred by khe accused persons with the
result they dlco sustalned injuries. The report of the
incldent was lodged by Mst. Kamala bal at Pollce Station

Baapa and offence was, redistered at the Police

Stdtlon u/s 302, 307 read with section 34 of the I.P.C.

Bi : t The appellant along with other actused were
arrested by the 1""cwl.'i.c:e and it is alleged that weapons
were seized at the 1nstance of these accused persons."
The appellant was thus tried along with the said

' o-accused for the aforesaid offences.

4. The learned trial court on consideration of
the evidence adduced by the proseéution came to the
cénclusion that initially‘the'grappling'has started

.'between the present appellant and deceased Nakul and the

other accused ﬁhm'were.j attracted to the scene of
the occurgnce on hearing the commotion. gt was later
that these accused had also engaged in tHe quarrel
whlch included lnvolvement of Kamala bai and. Baijnath
from the side of the complainant., The learned Judge,

~

therefore, held that the accused had not formed any

&
B

' un;awful assembly and therefore negatived the contentlon
- glo; thegp prasecutlon‘in 80 far ‘as the commlttlng of
@ffences u/s 147 and 148 of the I P.c. was concerned.
The learned trldl court thereafter proceeded to
- consmder the nature of. the act of thex indivzdual

k1

part1c1pants frmnampngsh.the accused persons.Clelndlng

reached
_7mm4"_7“g;ﬁ* by - the learned trial court that it was a case where
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deceased Nakul and the appellant Keekram had inifially

'enéaged in grappling and otherswere attracted later

on, the learned Judge held that the participants could
be held liable only for their ind;vxdual acusand
could not be fastened any ‘constructive liabzllty. on

ﬁhe basis of the evidence of Baijnath(P. W, 4), the

‘leanned trial court came to the conclusion that in '

“
so}far as the injurges 1nfllcted upon Kamala bal was

concerned only co—dccuseé Madhv and Bihari were
responsxble and in this view of the mattef&and finding,
1t was notacccce for an offence u/s 307 I.¥, C. bhe
learned Judge convicted the co-acoused Madhav and
Blharl for offence u/s 323 and sentencgieach of tﬁcm
to rlgorougﬂlmprlsonment of oné‘year?cnd fine of
Rs-lOOO/— It was stated at the bar that the two
co-accused had not preferred any appeal agalnot their

comv;ctlonand sentence. .

5; \ | Considering the case with reference o charge
u/s 302 of the 1.p.c. for the murder of Nakul the
learned Judge found that since the = Wcappn used was
merely a lathi and the accused appellantwhad also
recelved injuries, it appears that the accused had used
his weapon with some force. The learned trlal cOurt,
therefore, ruled outany'lntention to commlt murder and,
1nstead found that the act of the acoused responsible

for the death of ARGl fell u/a 304 Part-II of the I.P.C.

6! In_deaiing with the assualt upon dcceased Nakul, the

learned trial‘court nas placed reliance solely on the

N | | B | ) .lﬂ°4



-Other case,

eﬁidence'cf P.W.6 Ishwar‘Praeed, as'the other
w1tne“ses examlned.by the prosecutlon merely referred
LEO the{general pert1c1patlon of the accused
persons. P.W.6 Ishwar Prasad stated in his dep051tion
that the accused Kheekram during the course ‘of the

grdppling dealt & blow over Nakul and Nakul also

: beﬁc*' Kneekram. It is on the bas;s of thls story

that ‘the learned trial court has held that the present
appeilant was respon51ble for causing the.death of
Nakul, From the testimony of P.W.6 Ishwar Prasad, it
&ould appear that Iehwar Prasad had not disclosed

hls fact in ‘nlu statement u/s 161 of the Cr.P.C.

the accused

(Ex D~3) that/had assualted the deceased. ThOLgh the
learned counsel'for'the-appellant on‘the baSie_ofthe
statement.made by other witnesées has greatly streseed
that Ishwar Prasad could not have w;tnessed the dricident

¥

as the other witnesses had not deposed to about his
rwlse

: ot
presence, even/ he 57going by the statement, lt is

o

olear that the testimony of P.W.6: Ishwer Prasad especially

account of the ommiselcn oF thls fact in’ his statement
ik

to Lhe Policegaannot safely be acted apon to found

e cpnv;ctlon. Under these circumstances, the very

foundation on which the conviction is based becomes.

*éhaky and benefit of doubt must go to the appellant.

fmcordlngly we find that the prosecutlonihas falled
e _ agalnst :
to “establish the offence/ o the present appellant.

In the result this appeal is allowed. The conviction and

'sentence ndssed against the appellant are set aside. The

appellant be set ‘at liberty lf not required in any
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