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ORAL JUDGEMENT

Mohanl al Amarji Marvadi, by this appeal fromjail has

brought under chal |l enge the inpugned judgnent and order dated
21st April, 1995, rendered in Atrocity Crimnal Case No. 28 of
1994, passed by the learned Cty Sessions Judge, Ahnedabad,
wherein he on his coming to be tried alongwith other three
co-accused persons for the alleged offences puni shabl e under
Sections 376, 342 and 34 of the Indian Penal Code, and under
Section 3 (1)(iii) and 3 (1)(xi) of Scheduled Caste and
Schedul ed Tribes (Prevention of Atrocities) Act, 1989 was
convi ct ed for the same (alongwith other co-accused) and

sentenced to suffer (i) RI. for 10 years and to pay a fine of
Rs. 3,000/= and in default to undergo further R I for six
months; and (ii) R1. for one year and to pay a fine of Rs.

500/= and in default, to undergo further S.I for 1 nonths for
the said two offences respectively.

2. To state the earliest and afresh prosecution case as it

gets unfolded through the FIR (Exh. 52) lodged by PWA4
Manjula, the incident in question wherein she cane to be
all egedly raped by Mhanlal Amaji (appellant-accused) and

thereafter her nodesty outraged by Natubhai Gul abbhai Gadhvi
(not before this Court) took place on 17-7-1994 at 6.00 p.m in
shed No. 13, Dhaval Estate, situated near Chakudi a Mahadev,
Rakhi al , Ahnmedabad. It is the case of the prosecutrix that she
bel ong to the Schedul ed Caste. Further, according to her, on
the aforesaid date and tine, Nathubhai Karandan Gadhvi and
Dilip @l absi nh Gadhvi, who happen to be original accused Nos.
3 and 4 respectively serving as Watchnen canme to her and under
the pretext of calling her for fetching water took her to their
office situated at Dhaval estate. Thereafter, the said accused
persons after rolling down the shutters confining her in the
room went away, and though she raised shouts protesting about,
none cane to her rescue. Thereafter, Mhanlal Anraji and Natu
@ul abdan Gadhvi, who were staying in the nearby hutnents,
entered the office by opening-up the shutter, fell her down and
in the process, the original accused No. 2 caught her hands

and gagged her nout h. First, it was accused No. 1 who
comm tted sexual intercourse with her. Thereafter, the accused
No. 1 caught hold of her hands, and the accused No. 2
nol ested / outraged her nodesty and thereafter, both went away.
Thereafter, she also cane out. At that time, accused No. 2
Nat u sl apped her and asked her to go away. To this Nathu and
Dilip accused Nos. 3 and 4 respectively present there

exclaimed 'do not beat her nmore, otherwise there wll be a



police case' !! Thereafter, she infornmed this incident to
Li | aben - who happens to be wife of Natubhai, saying that her
husband has outraged her nodesty. It further appears fromthe
record that on her way to the police station, she met PW3, SRP
const abl e- Gabdul al Randayal Sagwal and inquired fromhimas to
where was the police station as she was raped. Thereafter, on
reachi ng Rakhial Police Station, she gave a conplaint (Exh-52)
before PW10 PSI J. A Patel at about 8-00 p.m Thereafter, PW4
Manjula was taken to PW1 Dr. R J Mankadia for her nedical
exam nation. On the basis of this information, all the four
accused were arrested. They were also in turn got examnm ned by
the PW1 and after the investigation was over, all of them cane
to be chargesheeted to stand trial for the alleged offences
puni shabl e under Sections 376, 342 and 34 of |IPC and Sections 3
(1) (iii) & 3(1)(xi) of +the Atrocities Act before the City
Sessions Court at Ahnedabad.

3. At trial, the appellant as well as the other co-accused
persons pleaded not guilty and clained to be tried. It was
their case that they were falsely inplicated. According to
Nat ubhai  Gul abbhai Gadhvi (not before this Court) he was a
Wat chman i n Dhaval Estate near where PW4 conplai nant - Manjul a
and Chanpak were coming for secret neeting since last about a
week and that he had warned themnot to cone. Not only that
but for this purpose, he had also given a conplaint to the
police, but the police did not pay any attention to this. It
is further his case that about 3-4 tinmes he had warned both
Manjul a and Chanmpak not to come there. According to him
Manj ul a getting enraged over this issue with a view to take
revenge has filed a false conplaint against him VWi | e
according to the accused No. 3 Nathubhai Karandan Gadhvi al so
(not before this Court), he did not know Manjula or Mti bhai
He cane to Ahnedabad for service just 20 days before the
al l eged incident from Kathiyavad. He was arrested fromhis
house on 18th. He is innocent and that he is falsely
i mplicated. According to accused No. 4 Dilip @ulabsinh Gadhvi
(not before this Court) he was driving a ricksaw. At about
12. 00 when he returned home, the police came and arrested him
On police neaking inquiry, he said that he was knowi ng nothi ng
about the incident. He is innocent and falsely inplicated.

4. The trial Court accepting and relying upon the evidence

of PW4 Manjula, convicted and sentenced the appellant and his
other co-accused who are not before this Court as stated in
detail in inmpugned order, giving rise to this appeal
Incidentally, as reported, other three accused persons viz.
Nat ubhai Gul absi nh Gadhvi, Nat hubhai Karandas Gadhvi and Dilip
Gul absi nh Gadhvi have not filed any appeal before this Court.

5. At the tine of adm ssion, when this nmatter was called
out on 14-11-1995, this Court prina facie in view of quite weak



and vul nerabl e prosecution evidence while admtting the appea

t hough | earned Advocate for the appellant had preseed hard for
releasing the appellant on bail, we bearing in mnd the grave
and serious allegation of gang rape, instead of granting the
said prayer directed the |earned advocate M. Saurin Shah to
prepar e paper-book perenptorily fixing the Appeal for fina

hearing on 21-11-1995 with consent of the learned APP M. J. A
Shel at .

6. Heard M. Saurin Shah, t he | ear ned advocat e
(appointed) for the appellant and M. J.A Shelat, the |earned
APP for the respondent State. According to M. Shah, the

evidence of PW4 is not dependable at all with its patent
intrinsic infirmties and in that view of the matter, even in
case she is corroborated by any other attending circunstances
on the record, it would not be safe to convict the appellant as
has been done by the learned trial Judge in the instant case.
M. Shah further submitted that PW4 has nmaterially inproved
upon her case in the conplaint and has given gloss suiting to
her exigencies going even to the extent of falsely alleging
rape to accused No. 2 which was not her case even in FIR Exh.
52 'l Not only that, but so far as the original accused No. 3
is concerned, there also appears to be a clear case of nistaken
i ndentity. M. Shah further submitted that fromtenor and
nature of her evidence before the Court PW4 appears to be a
lady of easy virtue, and she appears to have been made
scape-goat for claimng unjust ex-gratia conpensation to the
tune of Rs. 10, 000/ =. According to M. Shah such exgratia
conpensation may be a good policy in a given case but at the
sanetine it is indeed too dangerous as it may provi de di shonest
and malacious notivation for false accusation to earn cheap

easy noney by sonme unfortunate hard pressed needy desperate

persons !! According to M. Shah such ex gratia conmpensation
policy is too tenmpting for any body to allege anything against
anybody, much nore when the concerned wonen or girl is
suffering fromextrenme poverty nmaking her desperate, helpless
to survive at any cost, fair or foul !! This appears so from
t he cross-exani nation of her father PW2 Mtibhai Ranabhai and
herself. According to M. Shah, the other corroborative
pi eces of evidence viz., the evidence of PW2 Mot i bha

Rat nabhai and PW3 SRP Constable Gubdulal, is also not

dependabl e. According to M. Shah, despite the allegation of
gang-rape, nedical evidence on the point that of PW1 Dr.
Makadia is utterly silent so much so that victim Manjula even
refused to get herself exam ned by the Gynecologist !! This
circunstance of refusal to get herself exanmi ned by Gynecol ogi st
renders her evidence further wvulnerable and doubtful to be
accepted at its face value !! Maki ng good all these
subm ssions, M. Shah has carefully taken wus through the
evidence of all the prosecution w tnesses exani ned before the



Court and on the basis of the same he has utlinately vehenently
urged that when the appellant has been alleged to have
conmitted gang-rape, for which the m ni mum sentence provided is
for 10 years, unless the prosecution evidence is proved to be
of dependabl e nature and clinching enough entirely beyond any
manner of doubt, no order of conviction and sentence ought to
have been passed. Since, in the instant case, according to M.
Shah, the evidence of victim PW4 does not inspire that
confidence, the appellant deserves to be given atleast the
benefit of doubt and accordingly this appeal be allowed,
acquitting the accused forthwith.

7. As agai nst the above, M. J.A Shelat, the |l earned APP

with equal vehemance has supported the inmpugned judgnent and
order of conviction and sentence passed by the trial Court.
According to the Ilearned APP, there was indeed no reason for
PW4 Manjula to falsely allege against the appellant and three
others, if indeed no such incident of gang-rape as alleged had
taken place. In this view of the matter, no exception be taken
as regards the order of conviction and sentence passed agai nst
the accused persons and the sane accordingly deserves to be
confirmed.

8. Now, before we enter into the arena of the appreciation

of evidence brought on the record, nore particularly in the
instant case wherein there is extrenely grave and serious
al l egati on of gang-rape agai nst four accused persons, we indeed
need to be extra careful and sound caution to ourselves bearing
in mnd two very inportant aspects involved in the case Vviz.
on the one hand the overall sensitivity of the alleged gravity
and seriousness of the offence, and that too gang-rape on
Harijan girl and on the other hand any hasty, over-zeal ous,
emotional, faulty, erroneous appreciation of prosecution
evidence, the resultant outfall of which can be either denia
of justice to the victimgirl or foisting altogether patent
injustice on an innocent accused !! Further, bearing in mnd
on the one side as vehenently subnitted by the |learned APP if
we are to decide this matter on the idealistic paddle swept
with a passion for justice for wonen, nore particularly
obsessed with she being Harijan wonmen, who are undoubtedly
t hese days, day-in and day-out, are reported to be subjected to

all kind of atrocities, «cruelties i ncl udi ng t he rape,
gang-rape, nolestation, bride-burning and all sorts of insults
and assault, =etc., and at the sametine on the otherside

becom ng altogether quite oblivious to equally basel ess, false,
frivolous and fabricated not uncommon accusations these days
I evel led at the slightest pretext playing with the character

imge of the innocent, sending himto the extrenme penalty of
life and atl east not less than 10 years, we are likely to
wander away fromthe path of truth and justice, if the extrene
i deal i sm el bows out dispassionate objective approach while



appreci ating evidence !! These are the cases where the court
has to swi msafe, undisturbed adm st the cross-currents fl ow ng

either in favour of the victimor of the accused. We cannot
permt ourselves to be swept |ike straws and dead-fishes by the
prejudi ce of repeated cases of rape, killing and other sorts of

violence on wonen wthout closely scrutinising as to whether
there is any dependable, sufficient, cogent and convincing
evidence to record the ultimte order of conviction and sendi ng
the accused to jail to suffer the maxi num puni shnent. At the
sametine, while appreciating the evidence of the prosecutrix,
we are also equally not supposed to scrutinise her evidence
with a mcroscopic exactitude finding errors of dotting the "
and crossing the 't' ie., sone trivial inconsistencies, hair
splitting here or there not cutting at the root of the
prosecution case. W can not also permt ourselves to be
oblivious to the hard fact of life that ordinarily no girl, and
for that purpose not even her parents with whatever little
sense she/they have would ever dare to falsely allege a rape
havi ng been conmmtted on her !! The reason is by naking such
wi | d accusation agai nst any person (which prima facie indeed
quite easy to nake) before the said accused person is actually
tried and punished to suffer inprisonment which is indeed a
matter for future and as uncertain for one does not know what
way it would ultimately turn dependi ng upon the credibility of
the overall prosecution evidence my comand, but the fact
remains that by filing conplaint of rape against the concern
person she atones of her own unquestionably put herself in dock
inviting all wugly gazes of the society towards her exposing
herself to the whole world as a pitiable character, w th broken
seal, virginity sullied if she is unmarried and virgin and if
married over and above the sane to stay rest of her life with
the husband and family nenbers in the nobst enbarrassed,
depressed, self-pitied, huniliated way wth her eyes al ways
down cast floor-struck ! This by itself in a sense and way
self invited, inflicted punishment perhaps worst than suicide,
sadly affecting future, in the first instance, the nmarriage
prospects if the wvictim girl is unmarried and in the second
i nstance, rest of the married Ilife if the victim woman is
married one !'! To allege and by filing conplaint for rape, the
whol e episode would fl ood |ight exposing her to the society at
her own hands, cost with an eye of pity that here is a poor
girl/woman raped ! Accordingly, before alleging / accusing /
adm tting any person of having conmitted rape on her, she is
indeed in such a breath-taking traumatic nental condition

difficult to i magine even for the nmale-world, and therefore, it
is not that easy to so allege that somebody has committed rape

on her ! This is the ordinary way of |ooking at the things,
under ordinary circunstances, and ordinarily the same is found
to be quite true. But this is not the only yardstick in al

the cases for all the tinmes to cone inthe crimnal trial to
appreciate the evidence of victimgirl irrespective of other



attendi ng facts and circunstances of the case !! The nost
obvious and the first distinguishing reason is that till the
time ultinately the court scrutinizes the evidence, reaches a
definite conclusion beyond any manner of doubt that the accused
is guilty, the accused is also presuned to be innocent. So
when the trial commences, before the Court, there are two
si mul taneous balancing pictures, first one that no girl would
ordinarily fal sely accuse any person of the rape, and secondly,
the accused is presuned to be innocent till proved guilty.
Precisely, it 1is from this stand point, base that justice
nont ai neering, justice expedition begins and we have to clinb
up and reach the pinnacle of justice wunruffled by storny
weat her ! Further the gravest the charge and equally stringent
t he puni shment provided for it, it is the forenpst guarded duty
of the Court to see that in undue hurry, haste or sonetines
even inadvertently swayed by class, caste prejudices, it does
not reach the wong conclusion on the basis of sone street,
press-trials which certainly in some given cases may not be
that false, without the grain of truth, but at the sanetinme in
a given case the same as well can also be, may be fal se,
doubtful and we indeed do not know whether the case we are
trying is one such case where appearance given to it nmay not
have any substance precisely because based on engi neered runour
I Wth a viewto see that sone concerned trial Judge in a
given case nmmy not fall prey to the irresistible fear that if
it decided the case in favour of the accused against the
overwhel mi ng public opinion, how i ndeed he woul d be viewed and
characterized, in the eye of people, he is required to be nade
of the sterner stuff Il What we nean is with all dust and din
rai sed by the prosecution, accused, street and press-trials
alround the trial court has to be ultinately true to its own
consci ence, hear its dispassionate voice and deliver the
justice as per its dictates wthout fear of brick-bats and
greed for boquet !! The consideration neither of cheap
recognition and appreciation of judgment nor its condemation
shoul d be given any wei ghtage when the Court is called upon to
do justice !'! Wile discharging the call of duty, judge has to
transcend the consideration of greed of boquet and fear of
brick bats, faithfully keeping in mind the only concern for
justice !! Court always appreciates the value of public
opi nion and press trials, in fact it should be thankful to it
in a given case for chanpioning, crusading the cause of public
justice but this awe and reverence of the public opinion and
press-trial has to be respected within the perm ssible bounds
only, may be it is sonetines based on sonme interested baseless
runours !! Every court when called upon to appreciate the
evi dence of conplai nant can never afford to be oblivious to the
basi ¢ human make ups where even endowed with the best the of
virtues, still sonme persons, in their unguarded weak nonents of
life sometimes are not that free of their frailties where
he/she is still not that fully rational where ulterior notives



in himher occasionally peeping out over powers their virtues
and nake them act quite sadly and madly as wld aninmals
pounci ng upon the innocents nmaking even palpably false
accusations against them!! This natural, changi ng phenomenon

behavi oural pattern of human being was continues to be as it
was and what ought we not know may further continue even in
future till the time of course the inproved quality of human
race descends on earth to bless wus !! It is indeed too
difficult to fathomthe m nds and the inner-nost recesses of
the heart of a person as to why he/she is out to falsely
implicate or support wld, baseless allegations agai nst anybody
I'' It is anybody's guess sometines right sonetinmes w ong. A
victim or a witness nay be right or wong, but that shall have
to be ultimately judged and decided on the basis of the
intrinsic credibility of his/her evidence before the Court !!
The reason is one cannot rule out the possibility these days
where any sort of allegation can be flunged agai nst any person
at any point of time putting the ball in the cot of the court
taxing, testing its wsdom pragnatismto do justice. Under
such circunstances, if by chance the court fails or is swept by
the ordi nary approach, it is very likely that in a given case
it my becone the instrunent of mscarriage of justice.
Accordingly, it is here that the court has to becone quite
consci ous ! It is here that the court has got to be extra
alert ' It is further here that the court should al ways be on
constant unwi nking guard with a viewto see that its craving,
passion, zeal and zest for justice to weak and down-trodden at

any time to curb the social evil, that its over zealous
ent husi asm does not cross the linmts and becone handy
instrument in the hands of character assasin and ultimately
turn out to be injustice !! For this, it is here that the
scal es of justice, in order, it is not disturbed slightly even
by the wafting breezes, |ike fast nmoving fan distrubing the
gol den-scale, the court also like a goldsnmth always and

i nvariably nmust put its golden scale of justice in tightly safe
and secured place where it is not tilted or | ose the bal ance by
wafting thoughts, cross-breezes of over-enthusiasm passing
across the mnd while deciding the case !

9. Wth the aforesaid background, we now proceed to

appreciate the evidence of PW4 Manjulaben and thereby the
ultimate turn out of the fate of appellant in the instant case.
According to PW4, in her exam nation-in-chief at para-1, she
has asserted that she knew all accused persons, who were
present in t he court room At t he saneti ne, in
exam nation-in-chief itself quite strangely adds for the first
time that she al so knew accused No. 3 Nathubhai as Mat hurbha
I In para-23 of cross-examination she has clearly adm tted
t hat she was knowi ng accused No. 3 Mathurbhai fromthe date of
the incident only and before that she was not knowing him not
only that but she had not even talked with him!! According to



PW4, on the aforesaid date, tine and place, when she was
sitting on Otta of Chakudia Mahadev, Natu and Dilip origina

accused Nos. 3 & 4 respectively cane to her and told her that
since they want to wash the cl othes, acconmpany them to fetch
wat er . Accordingly, she alongwith the said accused persons
went to the office, where she was taken to the first floor

There both the said accused persons placed two buckets and
thereafter stepped down closing the shutter. At that tinme,
Mohanbhai  Marvadi (present appellant) was sleeping in the
of fice. Thereafter, Natu opening the shutter entered in and
while gagging her nouth, tide her hands and feet w th rope.

Thereafter, she was nade to lie down on the table and in
process her bangles were broken, and after lifting her clothes,
t he accused No. 1 nobunted over her. After he came down, that

was accused No. 2 who fell over her and he also did the sane
thing. While Natu was doing this, the accused No. 1 was
sitting nearby. Thereafter, both the accused persons while
| eaving, threatened PW4 saying that if she ventured to report
to the police, she will be beaten nore. Thereafter the accused
Nos. 1 and 2 went out of the said prem ses. During the
rel evant period, the accused Nos. 3 and 4 were sitting outside
on the ta. PWA4 also thereafter came out and on her way back
call ed one SRP constable who was sitting near Chakudi a Mahadev.
The said SRP constable PW3 asked her to go to the Police
Chowky. Thereafter, she went to Rakhial Police Chowky and gave
a conpl aint (Exh-52), which cane to be recorded, as stated

above in para-2 of this judgnment. It is further the case of
PW4 that she has studied upto Std. X and she knew how to put
sighature in Qujarati. Lilaben is wife of the accused No. 2.

After the police recorded the conplaint, she was taken in
police car to the house of the accused No. 2, where all the
four accused persons were present who were arrested and taken
to the police station. Thereafter, PW4 was taken to the
hospital where she cane to be exam ned by PW1 Dr. Mankadi a.
Thereafter, she was taken to the scene of the incident where
the police collected the broken pieces of the bangles under
Panchnana. Incidentally, it nay be stated here that the
panchas have not supported the prosecutrix on this count !!
According to PW4, after the alleged incident, for sonetine,
she had stayed with her father and thereafter she was staying
with one Chanpak wth whomshe was to narry. This witness in
cross-exam nation has admitted that she was married wth one
Ranesh Kanji five years before the alleged incident in
guestion, but she had not gone to her in-laws house as her
not her-in-law was not prepared to keep her alongwith her. She
has also admitted that there was no | ove | ost between herself
and her husband. She has also adnmitted that since her
relations with her husband were strained, she had made a
conplaint before 'Jyotisang' which had directed her to go to
her in-law s house, but her in-laws were not prepared to accept
her, as a result, she was al one. She has also admitted in



para-20 of the «cross-exanmination that she was daily going to
Chakudi a Mahadev for taking neals and there she canme in contact
wi th one Chanpak who was preparing 'chapatis'. She has also
admtted that she was daily going to see Chanmpak. She has al so
admtted that she and Chanpak were daily tal king together alone
inthe lonely place behind the office of Dhaval Estate. She
has also adnmitted that accused No. 2 was serving as a Watchnan
in Dhaval Estate. She has also adnitted that because she and
Chanpak were neeting near Dhaval Estate, the accused No. 2 was
asking her not to cone there. She has al so admtted that
because of this, she had strained relations wth accused No.
2. She has also admitted that just near behind Chakudia
Mahadev, nunber of persons come and go and that particular
place is just behind Chakudia Mahadev. She has denied the
al l egation that she has filed a fal se conplaint against accused
nos. 1,2,3 and 4 with a viewto take conpensation from the
CGover nrent . She has further adnmitted that no nmarriage has
taken place with Champak. She has admitted in para-23 that she
was knowi ng accused No. 3 as Mat hurbhai fromthe date of the
i nci dent . Before that, she was not knowi ng him by that name.
She has also adnmitted that before the incident she was not
knowi ng Mat hur bhai . On the date of the incident, when accused
Nos. 3 and 4 cane to call her, she was all al one there. She
has also adnmitted that before the alleged incident, accused
Nos. 3 and 4 had never called her for fetching the water. She
has also admitted that after the shutter of the office was
cl osed, she was there inside for five mnutes. She has also
i ndeed surprisingly admitted that her father was very greedy by
the nature in the matter of noney. She has also admtted that
at present she was staying with Chanpak in his house since |ast
si x nont hs. She has also admitted that for making such
conplaint, Rs. 10,000/= are given to her. She has also
admtted that to take that noney, her father was pressuring
her. However, she has stated that she has not received the
sai d noney. Finally, she has denied the allegation that she
has filed a false conplaint at the instance of her father only
with a view to clai mconpensation of Rs. 10,000/-.

9.1That takes us now to the evidence of PW1 Dr. R J
Mankadi a. According to him PW4 Mnjula was brought to himon
18-7-1994 at 4-00 a.mwith police yadi. After examning her
he issued a nedical certificate which is produced at Exh. 14.
On perusing the said nedical certificate, it is indeed clear
that there are no signs of either sexual intercourse or any
external marks of violence during the course of the alleged
intercourse. At this stage, we would like to clarify that from
this medi cal evidence, we do not say for a nonent even that for
want of the medical evidence her evidence suffers and no
credibility can be attached. The reason is there are cases and
cases where nedical evidence nmay not be supporting, not
i Mmediately available and for very nmany other reasons !



Accordingly nerely because nedical evidence is not found
supporting that by itself in a given case may not be sufficient
to throw away the entire testinony of the prosecutrix overboard
outri ght. Utimately, if the prosecutrix is found to be
dependabl e and of sterling quality, then even in absence of the
nmedi cal evidence, in a given case, the Court can convict the
accused. The reason is that nedical evidence is ultimtely
nerely a corroborative piece of evidence. It is altogether a
different thing that by way of ordinary prudence the Court may
i nsi st upon the nedi cal evidence to convict the accused but
then there is no law or hard and fast rule that in order to
record the order of conviction and sentence, the nedica
evidence is necessarily and invariably nust and first, and it
must further invariably corroborate the say of the victim girl
and then and then only the evidence of victimgirl could be

accepted !'! In fact, as stated above, the only and the basic
test for the court is to find out whether the victimgirl is
whol |y dependable. |If it satisfies the conscience of the Court

that she is 100% dependabl e then the accused can be convicted
even in absence of medical evidence. Utimtely, it is for the
concerned court to find out whether its judicial conscience
needs sone corroboration. After going through the evidence of
victim girl, if its conscience feels little thirsty about the
corroboration, then it need not record the order of conviction
on bare testinony unless it finds sonme such corroboration
forthcom ng. But at the sanetinme if it feels absolutely clear

safe, not risking the fate of innocent accused reconciled to
the jail then in that case it can certainly record the order of
convi ction and sentence even wthout corroboration. In this
view of the matter, we make it clear that nerely because PWA4
is not corroborated by the nmedical evidence on the record, we
are not inclined to reject her evidence on that ground alone,
but at the sametine at this stage, recalling the argunent of
| ear ned defence advocate M. Shah and examining the sane in

the light of overall doubtful evidence of PW4, we feel that
she refused herself to get exam ned by gynacol ogist as
suggest ed and referred by PW1 Dr. Mankadia, in al

probability because her allegation of rape, much apart

gang-rape would in that case would stand stripped nacked and
sel f exposed as false

9.21n sequence of events, next stands the evidence of PW3

SRP const abl e Gabdul al Randayal Sagval . According to this
wi tness, on 17-7-1994 at about 6.00 p.m one girl came to him
when he was on duty near the tenple and inquired of him as to
where was the police station, and when countered what work she
had, she stated that she has been raped and she wanted to go to

the police station for filing the conpl aint. This constable
al so inquired fromher whether he nmay acconpany with her to the
police station to which the girl refused !! Thereafter, his

statement was recorded on 19-7-1994 that is to say two days



after the alleged incident. In cross-examnation he frankly
adm tted not knowi ng the place where the alleged incident of
rape had taken place ! He also adnits that he did not inquire
of the girl about her name !'' He also adnits that he had not
i nquired even as to the person who had comritted rape on her !

The evidence of this witness, nore particularly when he is a
pol i ce personnel prinma facie sounds quite unnatural and appears
to be got up one, engineered only with a view to supply the
theoretical corroboration to PW4. Else how indeed a person no
| ess than constable on duty near tenple would fail to know her
nane, time, place, person alleged to have conmitted rape on her
Il  We are saying so frompatently inprobable conduct of the
SRP constabl e who was aged 45. |If a victimof the rape makes a
grievance before the constable and inquires about as to where
is the police station, it is indeed difficult to conceive that
he will not inquire as to at what place the rape was conmitted,
what was the nane of the girl and who were persons who had
conmitted rape, etc. etc. Either the said constable was
totally dunce not knowi ng what was his duty or the incident had
not taken place at all. In this view of the matter, this
wi tness has not inpressed us at all as a dependable wtness
worthy of placing inplicit reliance rendering corroboration to
the evidence of PW4 to sound it genuine regarding her
al | egati ons agai nst accused persons. O course, we do cone
across sone cases where police trying to give extra-gloss to
make the prosecution story appear real and acceptable, nmany a
ti mes bonafide concocts case to help the prosecution. My be,

may not be. However, this being a case of gang-rape, we
appl yi ng the above caution to ourselves would not like to
strai ghway throw away case of the prosecutrix merely because of
police overzeal ously overdoing sonething !! Accordingly, we

sinmply say that PW3 do not appear to be dependabl e and not the
concl usi on that because his evidence is concocted that in turn
cl ouds even the testinony of PWA4.

9.3That takes wus to another wtness viz., Mot i bha

Rat nabhai PW2, who happens to be the father of PW4 Manjul a.
This witness while identifying the accused No. 1 in the
wi tness box has wongly identified accused No. 2 as accused
No. 1 !! The learned trial Judge recording the evidence has
al so placed deneanour note observing that - "The witness after
goi ng near the accused persons, identifies accused No. 2 as
Mohanbhai (Appellant herein) and that accused No. 3 as
brother-in-law. He identifies accused No. 4 Dilip as his
brot her of accused No. 1 Mohanbhai ". In para-5 of his

exam nation-in-chief he has stated that the br ot her of
Mohanbhai had given a threat that your daughter has nade a
fal se allegation against his brother, and therefore, get him
rel eased. This witness in para-8 has admitted that at present
hi s daughter PW4 Manjula was staying with one Sanpat Babul al
since last two nonths. He has also further admitted that he



does not know t he whereabouts of Sanpat !! He has further
volunteered in para-12 that his financial condition was weak.
He has also adnmitted that he was fed-up and tired with the
conduct of his daughter PW4 Manjula. This witness has
admttedly wongly identified accused No. 2 as accused No. 1
and 3 !! Not only that but has admitted that his daughter has
nmade a false allegation against one of the accused, and
therefore, get him released. Not only that but instead of
Chanmpak this w tness has deposed in para-8 of the cross
exam nation that his daughter was staying with Sanpat Anbal al
since |ast about 6 nonths and he was not knowing about his
addr ess. Now when a wtness before the Court conmits an
unpardonabl e nistake in falsely identifying the accused, that
certainly creates serious doubt about his evidentiary val ue.
Not only he but even PW4 has also committed m stake regarding
the identity of one accused. Under such circunmstances, when a
person comes out with the gravest type of allegation of the
gang-rape, precisely namng the accused and thereafter while
identifying before the Court sone fatal unexcusable nmistake is
conmitted, it will not be merely dangerous to base the order of
convi ction and sentence thereupon, but it would be sinmply blind
and wunbecoming for the Court to overlook such a glaring
telltale circunstances on the record. Under such circumnstances
what is the guarantee of truth that here the witness is honest,
truthful and was not falsely inplicating innocent persons !!
Now this is not nmerely a mtter of doubt. Rather it is an
acconpl i shed fact that though the incident has taken place in a
broad day |ight and the accused persons were previously known,
and still before the Court, the witnesses fail to identify the
accused No. 1 & 3 !! At this stage, we nmay indeed clarify
that nerely because for whatever reason PW4 Manjula did not
carry well with her in-law s house for five years, and she was
left to run from nman to nman and place to place, we do not
hasten to the conclusion that she was a woman of easy virtue,
and t her ef or e, her evidence should not be accepted !!
Supposi ng she was ultimtely found to be a lady wth easy
virtue then even such lady wth easy virtue, if sexua

intercourse is committed against her will and desire, and her
evidence is found to be reliable enough then the accused can
certainly be convicted on charge of the rape. The point is not
that but the real point is not properly identifying the
appel l ant, when accused was known to her, and the accused No.
3 whom she cane to know only fromthe date of the incident and
still before the Court she identified himas Mathur and in FIR
gave his name as such. Here when a person was not known
previously from where did she get his nane and identified him
as an accused person !! Under such proved mstaken identity
and doubtful circumstances, how i ndeed the Court can put faith
in evidence of such a wtness. Merely because a woman is
coming fromthe Schedul ed Caste, therefore, her evidence is to
be accepted as a gospel truth !! O course undoubtedly when a



person fromthe Schedul ed castes / Schedul ed Tri bes cone before
the Court, their case is required to be considered with special
care and quite synpathetically and in case if ultimately the
offence is proved, t he Court, but for t he speci al
circunst ances, should not spare the accused and indeed nust
cone down quite heavily wupon him and nust inmpose severest
exenpl ary sentence depending upon the facts and circunstances
of that particular case !! That is entirely and altogether
quite a different thing. But nmerely because a witness is of
Schedul ed Caste / Scheduled Tribe comunity and therefore
what ever he/she states before the Court is to be taken as a
gospel truth and the Court in its turn quite nmeckly is to
proceed on that reserved presunption / assunption, then it wll
be nothing Iesss and el se but abdication of judicial function
and with some such m splaced passions and prejudices the Courts

are to ultimately decide the case that will surely bring about
nothing less and else but outright/downright mscarriage of
justice ! Not only that but PW4 has not only falsely

identified one of the accused herein, but her allegation in the
FIR (Exh-52) and her evidence before the Court is quite at
variance. |In FIR she states that the accused No. 1 conmitted
a sexual intercourse and Natubhai outraged her nodesty, while
gi ving evidence before the Court she alleged that both of them
conmitted rape. From her evidence, it can be said that she was
capabl e enough to know underlying difference between the rape
and outrage of nodesty. There is a reason for this because she
has stated in her FIR Exh.52 that the accused No. 1 had
conmitted sexual intercourse wth her and the accused No. 2
had outraged her nodesty. Now under the circunstances, how
indeed to accept her evidence, when she on oath before the
Court deposed that both accused No. 1 & 2 connmitted rape on
her 'l This was not the case even in FIR Exh. 52 !l Before
the Court she stated that her hands were tied, if we |ook at
her police version in FIR Exh-52, there is not even a word
about it !'' Nowif at the tinme of alleged gang rape if hands
and feet of PW4 were not tied, then naturally she would have
resisted with all her might the forcible intercourse and in the
process she was bound to receive sone injuries ! This as per
nedi cal evidence was not there. This is perhaps the reason
why, while giving evidence before the court she was nmade to
i mprove her original story by providing extra gloss that while
conmitting gang rape original accused No. 1 and 2 her hands
and feet were tied and was nade to lie on the table !! Now
quite interestingly the investigating agency which collected
pi eces of broken bangels and earring fromthe all eged scene of
of fences has failed to attach the string or rope in question
with which she was tied !! This circunstance of not attaching
string or rope used in conm ssion of the offence by itself in a
gi ven case may not be given that inportance making the entire
prosecution case doubtful but at the sanetime if the police can
called pices of broken bangles, and errings fromthe scene of



of fence, one would certainly expect it to also attach and sei ze

the string or rope in question !! This is not done which
squarely gives and additional exposure to the prosecution case
as coocked up one !! Further still, in FIR Exh-52 according to

PW4, accused No. 1 & 2 opened the shutter, cane in the room
and committed alleged offence. Wile giving deposition before
the Court, she in clear terms have stated that accused No. 1
was already sleeping inside the roombefore he committed the
al l eged offence of rape !! Are we still to believe her ?
Further, in FIRthere is no story of breaking of bangles, and
yet if we see her evidence before the Court, where she has
stated that her bangles were broken. The panchas have not
supported the said story. Merely fromthe production packet of
bangles by the Investigating agency are we to accept
prosecution story given out for the first tine before the Court
t hough undoubtedly in a given case the evidence of the
Investigating officer if found of sterling quality that could
be accepted and relied wupon ??!! If the Court is to condone
every i mprovenent, i nconsi st ency, mat eri al om ssi ons,
contradiction and i nprobabilities at every stage nerely because
a wtness cones from SC/ ST community and/or the stoke argunent
that a witness is a rustic villager and therefore accept the
story as gospel truth then in that case, it has indeed all the
potentialities to place the court on the wong track of
appreciation of evidence, which can never take us to the
correct distination of justice !! Then in that case, there is
no need for the Court. Let the police record the conplaint and
statements of other wtnesses and on the basis of the sane
al one, final order of conviction and sentence be passed !!
There is no need for Administration of Justice !'! It is not
that we are discarding evidence of PW4 because she is comnng
from the downtrodden <class, but at the sane tine when we
closely scrutinise her evidence and the testinmony is ultimtely
found to be totally wanting, unworthy of credit then under such
debased circunstances, to accept her evidence would be patent
i njustice. May be to sonme extent PW4 is perhaps right when
the appellant and his associates mght have at the nost
outraged her nodesty and/or taken sone undue liberty with her
'l  That may be. That may not be. But under such doubtfu

circunmstances the Court cannot accept the case of gang-rape,
when that was not her case even at the wearliest in conplaint
agai nst the accused No. 2 !'! On careful and close scrutiny of
PW4, it appears that her evidence has not only no depth but is
so sandy, and shacky that no anobunt of |abour can sustain the
super-structure of conviction and sentence agai nst the accused,
recorded by the trial Court on slippary foundation of the case
I In view of this discussion to accept the allegations of
gang rape, even of rape at its face value, which are found to
be quite inconsistent and doubtful would be nothing but
vi ol ence on the comopn sense



9.4Further, it appears fromthe record that at the tine of

the trial, PW4 was not available for recording her evidence
before the Court !! Even her father was not knowi ng her
wher eabout s SO nmuch so that the Court was ultimtely
constrained to rel ease Accused Nos. 3 & 4 on bail in the sane
of Rs. 10,000/ = and further as the msfortunate woul d have
been, since these poor accused persons could not furnish the
bail, the |earned Judge cancelled the bail. This circunstance

of not only PW4 not traceable and readily available for giving
evi dence before the court but even her father not knowing her
whereabouts is indeed quite enough to sonme extent inpair her
credibility but then even the same standing by itself, may not
totally weaken her <credibility, but at the sanetime when the
same is examned in light of other continuous consistent
infirmties in her evidence it certainly adds to the long |i st
of infirmties exposing her as wunworthy of credit reliable
enough to base order of conviction and sentence !

10. In view of the aforesaid discussion, we nmake it clear

that we are not throwi ng away her evidence from being taken
into consideration mnerely on the ground of (i) PW1 nedica
evi dence, not corroborating, (ii) PW2 her father, and (iii)
PW3 SRP constable not corroborating PW4 Manjula. Rather, we
are not accepting the prosecution case because PW4 herself is
found to be utterly undependable. Had indeed PW4 satisfied us
as witness dependabl e enough of the sterling quality we despite
ot her corroborative piece of evidence not satisfactorily
supporting her would have still accepted her evidence and
confirmed order of conviction and sentence agai nst accused.

11. This takes us yet to another linb of the argument of

the learned advocate for the appellant-accused when he
vehemently submitted that the fal se case has been raked up by
PW 4 agai nst i nnocent accused persons probably and indi sputably
under the compul sion of poverty with rough and ready notivation
of earning wind-fall exgratia conmpensation of Rs. 10, 000/ =
fromthe State Governnment !! To clarify this aspect as to
whet her PW4 is paid the said conpensation we had requested the
| earned APP to inquire and enlighten us by filing the affidavit
of the conpetent authority. Accordingly Shri P.M Chavda,
District Backward Class Welfare O ficer, Ahmedabad has filed an
Affidavit in Reply, wherein he has frankly stated that till
today no anount is paid. W accept the said statenent on oath
by the responsible officer. We are also inforned at the Bar
that of late the State CGovernnent has enhanced the amount of
conpensation from Rs. 10,000/= to Rs. 50, 000/=. Well and
good !l In this regard, we are firnmly of the opinion that
whenever any offence is conmitted agai nst any nenbers of the
SC/ ST community, the governnent and Court nust take the
strictest possible view of the matter. We are also of the



opinion that this suppressed, denoralized section of the
Society which had struggled and indeed are struggling hard
under the nobst cursed situation created by sonme the irrational

stupid section of the society from generations require
i Mmediate attention at the hands of the enlightened nenbers of
the public and Government. Their cases should be and nust be
synpat hetical ly consi der ed and accordingly be adequately
conpensated nore than perhaps what anbunt the CGovernnent has
decided, and on that point we have indeed no issue either with
the nmenbers of the said community or the Governnent. It is
their privilege to get the conpensation, and it is equally the
sacrosanct duty of the Government to pay the sane. Thi s
exgratia conpensation in rape cases can also be extended to
equal Iy poor persons fromother comunities !! But at the
sanetine, while doing justice to the persons belonging to SC/ ST
conmunity, we believe that a special care is also required to
be taken that while awardi ng exgratia conpensati on which cones
from the public exchequer, undoubtedly filled up by the honest
t axpayers noney, those noney are not squandered away on nere
bald and false allegations !'! W say so because these days it
is very easy to allege anything and everything against any
person at any time involving himin any of the offence, and
when such cases are tried in the Court sonetines persons are
given benefit of doubt, then in that case, conpensation can be
considered. But in a given case where the witness is found to

be totally undependable, like the one in the instant case and
the accused is found to be falsely inplicated, whether one
would still be justified in awarding the conpensation and that

too such huge astronomcal anmount is a natter which requires
i medi ate consideration ?? The reason, the test of prudent nan
of course says NO. Because idealistic zeal, crusade cannot be
permtted to champion the otherw se sonetinmes fraudul ent clainms
to overburden the honest tax payers noney. It 1is indeed the
duty of the Government to take maxi num possi bl e best care of
the SC/ ST persons. But at the sanetine, it is also equally the
duty of the Government to see that the honest pie is just not
squandered away, and accordi ngly, the Governnent shall have to
device a way/procedure with a view to see that well rneant
amount of ex gratia conpensation is not just whisked away by
some greedy, unscrupul ous, schem ng and nmi schi evous people, who
may extract huge anobunt on bald/false allegations duping the
CGovernment trapping it into the msplaced synpathy with other
anti-social thrid agencies interneddling devouring sizeable

share of the conpensated allowance !! This possibility in our
Society cannot be ruled out. So the CGover nirent whi | e
necessarily protecting the interest of the SC/ ST conmunity,
should also try to protect the overall interest of the public

revenue that is to say, take care to protect the contribution
of the honest tax payers and should not readily be agreeable to
any and every allegation which may ultimately be proved to be
bal d, false, etc. etc. W hope that Governnent will take due



care firstly of the persons belonging to SC/ST comunity, and
secondly, of the supreme public interest involved viz., public
revenue also !! |In substance, the concern of this Court is
that in a given case on the basis of the totally false,
frivolous and vexatious allegation, if the so-called victins of
rape, assault, etc., are readily conpensated, and if they
ultimately are found to be so by the Court then not only the
authorities empowered to grant such ex-gratia clains stand
be-fooled and denoralized but the sane nay as well further
unnecessarily bring about bad name to entire SC/ ST class as a
whole (for no fault of them for folly of an unworthy
i ndividual ultimtely raising the question mark against the
reasonabl enes and justification of such ex gratia conpensation
policy Il Wth a viewto see that some such dishonest nenber
of SC/ST community do not bring bad name to their entire
conmunity, and thereby prejudice and damage the interest of
genuine victim of offences, the authorities concerned nust be
extra careful in readily awarding the exgratia conpensation !!
May be that at present on some routinal inquiry, the claimof
the victims of SCST are granted, but such peripherial

slip-shod, nechanical prelinmnary inquiries when ultinately are
found to be false, it will hit the very l|audable object firstly
of inmmediate ex-gratia benefit to the down-trodden SC ST
peopl e, which in turn secondly, result into wundermning the
public revenue ie., public exchequer filled up with the taxes
fromthe honest tax-payers. Not only that but we are further
quite afraid that to readily grant ex-gratia conpensation in a
given case may even in a way tenpt any person wth ordinary
human failing and weaknesses to which even SC/ ST cl ass cannot
cl ai mexception, to level false, baseless allegations, file a
crimnal conplaint, <collect ex-gratia conpensation and then
make good their escape, irrespective of clean acquittal !

This in a way nmay al so tenpt and encourage in filing the fal se
conplaints which in turn instead of narrowing difference and
closing rank between the two classes, nmay w den the same !!
This is a very dangerous spot which requires to be inmediately
attended with !! Be it a nmenber of the high class society or
SC/ ST class, ordinarily the greed once if it takes possession
of the person can prod him to go to any extent any |length
i ncludi ng naking false allegation and filing false conplaint
for the sake of nmoney ! This is sinply dangerous, as such a
policy instead of encouraging clossing the difference, class
prejudices my if not further widen at |east would conme in a
way to start new and happy chapter of rmutual |ove and respect
between the cross-sections of the Society. Wth a viewto see
that such ex-gratia conpensati on does not falsely notivate the
concerned person to nake fal se accusations, sone workabl e check
is required to be devised and exercised to stand the overal

test of reasonabl eness with the help of the leaders of SC and
ST communities !! To suggest one such way would be to
initially award 1/10th of total exgratia conpensation as



imediate relief and rest of the anmount be put in any
nationali zed Bank for two to three years and the quarterly
interest accrued thereupon can be given to the victimtill the
case is favourably decided in his/her favour ! O course here
also ultimte care should be taken to see that sone schening
person do not dupe government ! A special care must be taken
setting out reason before awar di ng interim ex gratia
conpensati on.

12. Incidentally, it may also be stated as it appears from

the record that except the present appellant, who is origina
accused No. 1, none of the other three accused persons have
filed any appeal !! W do not know why and under what
circunmstances they have not filed appeals challenging the
i mpugned order of conviction and sentence. But at the sane
time, when we have come to a definite conclusion that the
evi dence of PW4 is outright unworthy of credit, it would be
simply illegal and wunjust to detain further those accused
persons al so who have not appealed before us !! Once our
conscience is satisfied that on such trecherous prosecution
evi dence no order of conviction and sentence can ever be
recorded, sustained, then the benefit of that necessarily must
al so go to those persons who stood convicted and sentenced on
the very same evidence but have not unfortunately come before
this Court. Merely because they have not appeal ed before us,
it cannot be assunmed that prosecution case was true and
therefore they have not cone. This can never be done. W do
not know why the rest of the <convict prisoners have not
chal | enged their conviction before us !! There can and may be
very many reasons for not filing appeal against their orders of
conviction and sent ence. It may be because of utter
frustration that losing all hopes they have not filed appeal
May be because rightly or wongly inmagining that by filing
appeal the Court nmay perhaps enhance the sentence to their
prejudi ce though they are innocent !! May be al so wongly
advi sed that |ooking to the allegation of rape, gang-rape and
that too on the nenmbers of schedul ed caste and schedul e tri be,
t hese days there were no chances of acquittal !! Be the case
it my as it is, we are not concerned with the sane. The Court
decides the mtter on the basis of actual evidence on record
and not on sonme such views or conduct of the accused persons
not filing the appeal. In this view of the matter, justice
warrants that once Appellant gets acquitted, on the basis of
the doubtful nature of PW4 Manjuila, the rest of the three
accused, whose case and ultinate fate is al so based on the very
same set of evidence nmust as of |legal inperative obliges us to
best ow benefit of acquittal on them

13. In the result, this appeal succeeds and is all owed.
The i mpugned judgnent and order of conviction and sentence is
hereby quashed and set-aside. The appellant herein viz.



Mohanl al Anraji Marvadi and other co-accused persons Vviz.
Nat ubhai @ul abbhai  Gadhvi; Nat hubhai Karandan Gadhvi and
Di | i pdan Gul absi nh Gadhvi are also ordered to be set at liberty
forthwith unless their presence in jail is required in
connection wth any other proceedings pending agai nst them
Fine if paid, to be refunded.

12. Registry is directed to forward a copy of this judgnent

to (i) Chief Secretary, Governnent of Gujarat, (ii) Secretary,
Finance and (iii) Legal Secretary, Gandhinagar by inviting
their specific attention to para-2 where facts of t he
prosecution case is stated and thereafter to para-9 where
observations /suggestions nmade in the overall public interest
for informati on and necessary action by Government.
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