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ORAL JUDGEMENT

Thi s Crim nal Revi si on Application at the
instance of the Cujarat Pol I'ution Cont r ol Boar d,
Gandhi nagar, is directed against the inpugned judgment

and order dated 4.5.1994, rendered in Crimnal Case No
227/90 by the |learned Chief Metropolitan Mgistrate,
Ahmedabad, wherein the respondent- Ms. P. T. Met al
Rolling Industries, situated at Vatva, Ahnedabad, and 7



others, who cane to be prosecuted for the alleged
of fences puni shable under sections 24, 25, 43 and 44 of
the Water (Prevention and Control of Pollution) Act,
1974, were ordered to be discharged.

2. On goi ng through the inpugned judgnent and order,

it appears that the | earned Magi strate has di scharged al
the respondents mainly on three grounds viz. (1) that
provisions of section 21 of the Act have not been duly
conplied with; and (2) that the name of M. Bhavdi p
Gajjar who collected the sanmple of the trade effl uent
fromthe respondent factory is not shown in the 1list of
the authorised officers published by the Board, and
therefore, he had no right or authority to visit the
respondent factory and further allow to collect the
sanmpl e of the trade effluent in question. According to
the | earned Magistrate, since these two infirmties go to
the root of the case, the report of the analyst was
i nadm ssible in evidence and accordingly the accused
deserve to be di schar ged. It is under these
circunstances that the present Revision Application is
filed before this court challenging the inmpugned order of
di scharge passed by the | earned Magi strate.

3. Now on carefully going the inpugned judgnent and

order of discharge it is indeed clear that the |earned
Magi strate in undue haste w thout appreciating the
evi dence of panch witness Bhavdip Gajjar who took the
sanpl e of the trade effluent has di sposed the case in the
nost cavalier fashion. It is indeed unfortunate that the
| earned Magistrate w thout appreciating the evidence
of _ Bhavdip Gajjar has held, that provisions of
Section 21(c)( )(J) are not duly conplied with and on
being_  inquired from Mahendrabhai Mvani present at
factory where he desired to be sanpl e anal ysed by
the board, says no and not only that but he placed his
signature on the said effluent __ witness ex.15 where is
i ndeed t he of of Section 21 of the Act. Thi s
poi nt al so cane for

4. M. H J. Trivedi, the Ilearned advocate for the
petitioner Board submtted that so far as the first
ground on which the respondents cane to be di scharged
viz. the provisions of section 21 of the Act are not
conplied with is concerned the sane has indeed no
substance as the sane has been squarely covered by the
decision of this court ( Coram : K. J. Vai dya J)
rendered in Crimnal Revision Application No.277/93 and
other allied matters decided on 6.4.1995. M. Trived
further submtted that so far as the second ground on
which the respondents cane to be discharged viz. the



nane of M. Bhavdip Gajjar who collected the sanple of the
trade effluent fromthe respondent factory is not shown
in the list of the authorised officers published by the
Boar d is concer ned, t he same is of no
consequences. According to M. Trivedi, the |earned
Magi strate has committed a patent and obvious error in
not appreciating the fact that section 21 of the Act
enpowers either the Board of any of its officer on its
behal f to take sanple of the effluent. On the basis of
t hese subnmissions, M.Trivedi finally wurged that the
present Revision Application be allowed and the nmatter be
remanded to the trial court to be disposed of on nerits
according to | aw M. J.A Shelat, the Ilearned APP
supports the subm ssions made by M. Trivedi

5. At the outset, it my be stated that the
subm ssions made by M. Trivedi have great force and
deserve to be accepted. It may be stated that so far as

the first ground for discharge is concerned, the sane is
squarely covered by the decision of this court (Coram
K J. Vaidya J) rendered in Cri m nal Revi si on
Application No.277/93 and other allied natters deci ded on
6. 4. 1995. Accordingly, for the sane of brevity and
conveni ence, adopting the very sane reasonings, as given
by this court in the aforesaid Crimnal Revision
Application No.277/93 and other allied matters, as a part
of this judgnent.

5(1) Now so far as the second ground for discharge is
concerned, M. Trivedi subnmitted that at the relevant tinme
when M. Bhavdip Gajjar took the sanple of the trade
effluents, he was Junior Engineer, and at the rel evant
point of time, the Junior Engineers of the Board were
aut horised by the Board to take the sanples of the trade
effluents. M. Tri vedi further submi tted t hat
thereafter the said post of Junior Engi neer was abolished
and re-designated as Assistant Engi neer. Thus, according
to M. Trivedi, there is no substance in the second
ground for discharge.

(2) On going through the record, it appears that the

| earned Magi strate has committed a patent and obvious
error in not appreciating section 21 of the Act which
enpowers either the Board or any of its officer on its
behalf to take sanple of the effluents. The reasoning
given by the Ilearned Magistrate is as fal se and
unsustainable as it could be. Reading section 21 of the
Act, it is very clear that an officer who is enmpowered to
take sanple of the trade effluent is not required to be
naned. VWhat section 21 of the Act requires is that the
of ficer of the Board should be so enpowered to take the



sanple of the trade effluents. On goi ng through the
record of the case, it appears fromthe evidence of M.
Bhavdip Gajjar that on 25.9.1989 he was di scharging his
duties as Assitant Environment Engi neer of the Board at
Ahrmedabad, and that by virtue of his designation he
collected the trade effluents for which he was enpowered
by a resolution of the Board. A copy of the said
Resol ution is produced at Exh.12. On reading Ex.12 it
appears that so far as exercise of powers under section
21 of the Act to take sanple is concerned, the sane is
vested in 9 officers of the different designations
mentioned therein. It is true that at the rel evant point
of time M. Bhavdip Gajjar was a Junior Environnenta
Engi neer, but this post was subsequently re-designated as
Assi stant Environnental Engi neer by two resol utions dated
5.10. 1981 and 19.7.1985. It appears that while giving
evidence before the court and tendering Ex.12, the
resol ution dated 5.10.1982 was annexed, but sonehow it is
not found on the record. Whatever be the case, the said
resolution is now placed before this court on affidavit.
In this view of the natter,the |earned Magi strate has
conmitted a patent and obvious error on this point. When
section 21 of the Act provides the State Board also to
enpower any officer for taking the sanple of the trade
effluent, it would be a sufficient conpliance if the
office is holding the post and for that purpose it is not
necessary that he should be nanmed. |In this view of the
matter, since the order of discharge is ex-facie
erroneous, the sane deserves to be quashed and set aside.

6. This Court 1is quite conscious of the fact that

this matter is at the adm ssion stage and ordinarily if
there is nerit in the natter, Rule is required to be
issued to the other side. But having regard to the facts
and circunstances of this case, the reasons given by the
| earned Magistrate for discharge denonstrate glarring
perversity and as a result of which remand is only
foregone and inescapable and irreversible conclusion
whi ch even after issuance of the notice to the other side
and hearing cannot be prevented, there is no sense in
nmechanically issuing the Rule and thereby unnecessarily
subjecting to the accused to physical, nental and
financial inconveniences by engaging the advocate and
attending the court etc. etc.

7.1n the result, this Crimnal Revision Application

is allowed. The i mpugned judgnent and order di scharging
the respondents is hereby quashed and set aside. The
case is renanded to the trial court for fram ng charge
and deciding the same on nmerits according to law as
expedi tiously as possible preferably on or before



31.12.1995. The conplainant is directed to appear before
the | earned Magistrate at the earliest and take the
notice from the |earned Magistrate and serve the sane
upon the respondents and in the event of any difficulty,
take assistance of the police officer of the concerned
ar ea.



