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1. Whet her Reporters of Local Papers nay be all owed
to see the judgnent ?

2. To be referred to the Reporters or not?

3. Whet her their Lordships wish to see the fair copy
of judgnent?

4. \Whet her this case involves a substantial question
of law as to the interpretation of the
Constitution of India, 1950 or any order nade

t her eunder ?

5. Whether it is to be circulated to the G vi
Judges ?

M. Y.N Oza, Advocate, for the petitioner
M. P.G Desai, Advocate, for the respondent no.1.
Mss P.S. Parmar, A G P., for the respondent no. 2.

Coram -N. N Mat hur, J.
Dat e: --29-11-1995.
Oral Judgnent: -

This Special Gvil Application has been filed

seeking direction to restrain the respondent no.1 from
exercising powers u/ss 230 and 231 of the Bonbay
Pr ovi nci al Muni ci pal Cor por ati ons Act , 1963
(hereinafter referred to as the Act) so far as the lorries
of the petitioners are concerned and also the Minicipa
Cor por ati on has no right to sunmarily evict t he
petitioners under Sections 230 and 231 of the Act. The



said Special Civil Application was registered as Speci al
Cvil Application No.129 of 1988. The matter cane up
before the Division Bench of this Court (Coram B.C.
Patel and R M Doshit,JJ). The |earned Counsel for the
petitioner withdrew the said petition with [iberty to
make a representation in the subject matter before the
Muni ci pal Conmi ssioner. Accordingly, the Division Bench
of this Court directed that the petitioner shall make
representation to t he Muni ci pal Conmi ssi oner on
14-11-1995 and the Municipal Corporation was directed
to decide the representation if so nade within a period
of one week therefromi.e. on or before 21-11-1995.

2. The petitioners say that the copy of the order
was nade available to themon 13-11-1995 and on the next
day i.e. 14-11-1995 they nade the representation to the
Muni ci pal Conmi ssi oner . However, t he Muni ci pa
Conmi ssioner in flagrant violation of the order of this
Court the respondents have taken away the lorries and
"gallas' of the petitioners. It is the further say of the
petitioners that the petitioners' lorries are not on the
public street or public footpath but they are on vacant
pl ots and as such the provisions of Sections 230 and 231
of the Act cannot be invoked. The petitioners have annexed
the copy of the judgnent of this Court delivered on
23-12-1985 in Special Gvil Application No.2194 of 1982.
It was held in the said Special GCivil Application
No. 2194 of 1982, as under: -
"So far as Special Civil Application No.2194 of
1982 is concerned, we hold that the Ahnedabad
Muni ci pal Corporation cannot proceed agai nst the
petitioner in the said petitioner under Section
231 of the B.P.MC. Act as he has not comitted
any encroachnent over a public street. It will be
open to it to take any other action permssible
under the law. Rule issued in the said petition
is made absol ute accordingly with no order as to
costs."
3. M. MF. Shah, Dy. Estate Oficer, Ahnedabad
Muni ci pal Corporation, has filed the affidavit, raising
prelimnary objections that the petitioners have raised
all the contentions raised in Special G vil Application
No. 129 of 1988 which was subsequently w thdrawn and
therefore it is now not open for the petitioners to
agitate the sane question in the present wit petition.
It is also stated that the lorries and 'gallas' of the
petitioners have already been renoved after deciding
their representation as per the directions of this Court.
The petitioners were orally asked to remain present at
the tine of hearing of their representation but nobody
appeared before the Minicipal Conmissioner. It is also



stated that there is encroachnent on the public place
wi t hout perm ssion of the Conmi ssioner and as such there
isnoillegality inrenmoving the petitioners from the
public place.

4. 1 have heard M. Yatin Oza, Learned Advocate

for the petitioners and M. P. G Desai , Lear ned
Advocate for the respondent Municipal Corporation. In
t he case of Anupam Rekadi Cabin Association Vs. Jamagar
Muni ci pal Corporation, reported in 1995(1) G L.H 586,
it is held that "the Conm ssioner has power to renove the
encroachment on the public place w thout notice".

5. M. Yatin Ora, Learned Advocate for the
petitioners submts that the view taken by this Court
in the aforesaid case is conflict with the view taken by
the Division Bench of this Court in Special GCvi
Application No.2194 of 1982. | have called the judgnment
of the said Special Cvil Application as decided on
23-12-1985 and perused the sane and found that there was
no controversy wth respect to the public place. In view
of the fact that the contention with respect to conflict
in the aforesaid two decisions of this Court is not
sust ai nabl e.

6. It is not in dispute that alleged encroachnent is

on public road. Thus, keeping in viewthe law laid down
by this Court in 1995(1) G.H 586, there is no nerit in
this Special Civil Application and hence the sane is
rejected. Notice discharged.
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