BEFORE THE HI GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL CI VIL APPLI CATION NO. 9523 OF 1994.

Dat e of Deci sion:-18-10-1995.

For Approval and Signature

THE HON BLE MR- JUSTICE N. N MATHUR

1. Whet her Reporters of Local Papers nay be all owed
to see the judgnment ?

2. To be referred to the Reporters or not?

3. Whether their Lordships wish to see the fair copy
of judgnent?

4. Whet her this case involves a substantial question
of law as to the interpretation of the
Constitution of India, 1950 or any order nade

t her eunder ?

5. Whether it is to be circulated to the G vi
Judges ?

M. R D. Dave, Advocate, for the petitioner
M. S.R  Brahnabhatt, Advocate for the respondents.

Coram -N. N. MATHUR, J.
Dat e: - 18- 10- 1995.

Oral Judgnent: -

Rule. M. S. R Brahmabhatt, |earned Advocate,

wai ves service of rule on behalf of the respondents.

2. By way of this Special Gvil Application the
petitioner seeks to challenge the letter dated 16-9-1993
annexure 'G whereby the respondents have refused to
accept nom nation of M. K. M Rat hod, naned by the
petitioner as his Arbitrator and al so refused to conti nue
arbitration proceedi ngs.

3. The brief facts leading to the present Special

Gvil Application are t hat the petitioner is a



partnership firmand it is engaged in the business of
construction work of the Government buil dings. The
petitioner firmobtained contract for construction of
Contai ner Freight Station for six cargo berth at New
Kandal a fromthe respondent no.1 under the letter dated
of intent dated 24th February 1983. The agreenent
contained Clause 6.63 to the effect that the disputes
between the parties will be resolved by the arbitration
The say of the petitioner is that this dispute arose with
respect to the clainms anpunting to Rs.35,67,640/-. As
per agreenent the order was referred to the Arbitrator
one to be nomi nated by the petitioner and another to be
nom nated by the Chairman of the respondent no.1 Trust.
The trust nom nated M. S. R Rangnat han, Superintending
Engi neer, Kandala Port Trust. The petitioner noni nated
M. B.P. Patel, retired Chief Engineer, Governnent of
India, Mnistry of Transport. During the course of the
proceedi ngs M. S. R Rangnat han retired fromhis service
and therefore in his place M. S. K Kotak's nanme was
nom nated by the Trust. Subsequently, M. B.P. Pate
al so expressed his inability to conti nue as t he
Arbitrator on health ground as well as on the ground that
he was going out of the country. The petitioner firm
appointed M. MH  Vakharia, retired Chief Engineer
Irrigation Departnent, Governnent of CQujarat, as a Joint
Arbitrator. M. Vakharia did not accept the said offer
as a Joint Arbitrator. The petitioner firmtherefore
gave the name of M. Kalyansinh M Rathod, as a Joint
Arbitrator in place of M.B.P. Patel. The matter for
appoi ntnent of the arbitrator remained for a long tine.
The respondent trust under the communication dated
16-9-1993 inforned the petitioner that the request for
appoi ntnent of M.K M Rathod in place of M.B. P
Pat el cannot acceed on the ground that the petitioner has
not shown any interest in finalization of the schene
during the period of six to seven years.

4, M. L.G Vanjani, Superintending Engineer(Project)
has filed the counter affidavit. It is stated that the
entire proceedi ng has been delayed at the instance of the
petitioner firmand therefore it was considered that no
useful purpose is going to serve by continuing the
arbitration proceeding. In view of it, decision was
taken to terminate the arbitration proceeding. It is
contended by the | earned Advocate for the petitioner that
the petitioner was not all responsible for delaying the
arbitration proceedi ng. The Ilearned Counsel for the
petitioner pointed that the nmatter wth respect to
appointnent of the joint arbitrator remained with the
respondent port trust for a long tine. He has also
submtted that once there is a provision of arbitration
the sane cannot be terninated unilaterally. On the other



hand, the | earned Counsel for the respondents subnitted
that the petitioner has an alternative renedy by way of
filing a civil suit.

5. | have considered the rival contentions. It may be
stated that the suit pertains to the bills of the
petitioner submitted in the year 1986 was filed. The

arbitrator was appointed in the sanme year and the
proceedi ngs have continued for al nost six to seven years.
In view of the matter, it is not expedient to termnate
the arbitration proceedi ng.

6. In view of the aforesaid, the letter dated 16-9-1993
of the respondent is quashed and set aside. The
respondent trust is directed to take decision wth
respect to appointnent of a joint arbitrator wthin a
period of four weeks from the date of receipt of the
wit. The Arbitrator shall conclude the proceedings
within a period of six nonths thereafter. Rule is nade
absolute, with no order as to costs. Notice discharged.

- 0- 0- 0- 0- 0-



