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20t h Sept enber, 1995.

COWON ORAL JUDGMENT. (per VAIDYA, J.)

Kar sanbhai Dahyabhai Koli, by this appeal has

t he

t he

brought under challenge the inpugned judgment and order

dated 18.4.1991 rendered in Sessions Case No. 24

of

1 989, passed by the |earned Additional Sessions Judge,

Morbi, wherein he, on finding the appellant guilty

for

the alleged offences punishable under Ss.302 and 309

|.P.Code, at the end of the trial, convicted himfor
sanme and sentenced to undergo R I. for life.

t he

No

separ ate sentence has been awarded for the offence under

S. 309 |. P. Code.

2. According to the prosecution, the incident in
guesti on wherei n Karsan Dahya nurdered his parents,

Vi z.

Dahya Anba, father and nother Mikuben by neans of a

sickle, took place on 6.8.1989 at 19.00 hours in

hi s

house itself at Village Shekharadi. This incident was
wi t nessed by three eye-witnesses, viz. (i) P.W1 Raghu
Ratna, (ii) P.W2 Kesha Anba, and (iii) P.W4 Bhawan

Mavji. It is further the case of the prosecution

t hat

accused Karsan and his parents were all staying together
in their house. Karsan had married tw ce having taken
divorce with both wves, and was havi ng two daughters.
It is the say of the prosecution that Karsan was quite
| azy bone, sleeping nobst of the tinme and was doing
nothing. On this count, his parents were often scol ding

him resulting into continuous bickerings. O
af oresaid date, tinme and place, it is alleged that,

t he
t he

parents of Karsan once again told himthat he was not
doi ng any work and was eating sitting idle. This irked
Karsan, resulting into quarrel. This was heard by P.W2
Kesha Anba, the brother of Dahya Anba. Thereafter hardly
within sonmetine he further heard the shouts of Dahya Anmba
and Makuben yelling for help, as Karsan was beating them

As a result, P.W2 Kesha Anba went to the scene of

t he



i nci dent. In the nmeantine, Chhana Raja (not exam ned as
a witness), P.W1 Raghu Ratna and P. W4 Bhawan Mavji al so
cane rushing. Wen all these persons reached the house
of Dahyabhai, its door was found bolted frominside, and
as a result, all these three wtnesses clinbed up the
house, and renoved the roof tiles. At that time, while
peepi ng inside, Karsan was seen having a sickle in his
hand, with which he tore open the stomach of Dahyabhai

as a result of which the omentum had cone out .
Thereafter Karsan gave a sickle blow to Makuben, and she
also met with the same fate of her husband, and her
omentum al so canme out. As a result of these injuries,
bot h Dahyabhai and Makuben fell down. Thereafter Karsan

with the sickle in his hand also inflicted self injury on
his stomach. |Imrediately thereafter, P.W2 Kesha Anba.
his son Somp (not examined as a witness) and P. W1 Raghu
Ratna, junmped inside the house, and caught hold of
Karsan, and as a result, the sickle fell down fromhis
hand. Then, the door of the house which was bolted from
inside was opened and Karsan was nmade to sit outside.
Thereafter P. W2 Kesha Anba and ot her persons decided to
file conplaint, and accordingly, P.W2 Kesha Anba filed
conplaint Exh.29 at about 3.30 A M bef ore P. W9
Chandr asi nh Lachusi nh, who, at the relevant tine, was the
P.S. 1. at Wankaner Tal uka Police Station. On the basis
of this conplaint, after the investigation was over, the
accused came to be charge-sheeted to stand trial on the
charges of the alleged offences punishabl eunder Ss.302
and 309 of |.P.Code before the Sessions Court at Morbi

wherein, at the end, he was convicted for the sane and

sent enced to life inprisonment as stated in above
paragraph | of this judgment, giving rise to the present
appeal . It may also be incidentally stated that when
this appeal cane up for admission before this Court
(Coram M s. B. S. Kapadi a and D. G Kari a, JJ.) on

20.11.1991, while adnmitting the sane, Their Lordships
also issued notice for the enhancement of sentence

agai nst the appellant-accused, whi ch cane to be
registered as Crimnal M sc. Application No. 3867 of
[ 991 .

3. M.K G Sheth, |earned Advocate, while chall enging

t he i mpugned order of conviction and sentence, after
carefully taking us through the material prosecution
evi dence brought on the record, as well as the reasons
for conviction and sentence given by the trial court was
frank enough to admit that he was not in a position to
assail and thereby take any exception to quite dependabl e
evidence of the -eye-wtnesses and accordingly he woul d
like to confine his entire subnissions only on the



limted point whether having regard to the peculiar facts
and circunmstances of the case, the accused would be
entitled to the benefit under S.84 of the I.P.Code. We
at this stage only hasten to add that we have al so
careful ly and quite anxiously gone through the evidence
of the prosecution wtnesses, and nmust say w thout any
hesitation that there is indeed nothing on the record, on
the basis of which M.Sheth could have persuaded this
court to discard their evidence frombeing taken into
consi derati on as connecting the accused with the crinme
all eged against him In this view of the matter, we are
now required to shift and focus our attention on the only
subm ssion of M.Sheth as to whether the facts of the
present case squarely fall within the narrow conpass of
S.84 of the |.P.Code, to avail of the ultimte benefit to
the appellant-accused if at all that is possi bl e.
According to M.Sheth at the tine of conmi ssion of the
of fence, but for the apparent reason of unsoundness of
m nd, where the appellant was indeed incapable of
ordinarily knowi ng the nature of the act, as to what he
was doing, he would not have commtted a doubl e mnurder
and that too of his parents. Maki ng good this
submi ssi on, M . Shet h further submitted that it is
i nherently inprobable that any son worth the nane
relati on would ever thus commit the nurder, and that too,
at a time, of his old parents. Further according to
M. Sheth, the nere scolding, and that too, proceeding
fromnone el se than the parents thenselves to the accused
that he was not doing any work and was eating sitting
idle, was not such provocative, which would enrage or
infuriate the accused to such an extent that he would
i nstantaneously go to the extent of killing them by using
a sickle. Some such sort of differences between the
parents and chil dren cannot be said to be that unconmon.
According to M. Sheth, the matter does not rest here, as
according to him quite surprisingly, the accused when
ultimately cane to be arrested, was found quietly
sleeping in the corner of his house, the conduct which
per se is otherwi se quite unnatural, unless of course, he
was totally stupid or of unsound mind. Further according
to M.Sheth, in the ordinary course of hunman nature,
having regard to the wvery natural instict of self
preservation, nobody with whatever little senses, after
conmitting a crime would nake hinmself easily available to
be a wtness against self to be easily arrested,
prosecuted, tried, convi ct ed and t hen ultimately
sentenced to |ife inmprisonnent. Further according to
M. Sheth, despite all these facts, the accused, after
having comm tted murder of his old parents on the all eged
slightest provocation, did not run away. The conbined
effect of all these circunstances, according to M. Sheth,



clearly indicates that, but for the fact that the accused
was a person of unsound mind, neither the wunfortunate
incident of nurdering parents would have taken place as
al  eged, nor would have he made hinself easily available
to be arrested by the police to be ultimtely sentenced
tolife. These tell-tale self satisfying circunstances,
according to M. Sheth speak vol une, and need no further
el aboration and authority to satisfy this court that when
the accused conmitted the rmurder, he was indeed incapable
of knowi ng the nature and consequences of his act and in
that view of the matter, his case squarely fell within
the purview of S.84 of the |I.P.Code In support of this
contention, M.Sheth has relied upon the decision of this
court rendered in the case of RAM LABEN, W FE OF NMANI LAL
vs. STATE OF GUJARAT, reported in 31(1990) 2 Cri.lLaw
Reporter, 1202, wherein the accused killed her own four
children and plea of insanity under S.84 of the 1.P.Code

cane to be accepted. M. Sheth, on the basis of these
submi ssions finally urged that once this position is
accepted, the court shall have to stay its hand from

confirm ng and upholding the ultinate order of conviction
and sentence and instead, nmust allow this appeal and
acquit the accused, at |east giving himbenefit of doubt.

4. As against the above, M.S. R Divetia, the |earned

APP has referred, relied upon and adopted the very sane
reasoni ngs upon which the learned trial Judge has based
t he i mpugned order of conviction and sentence, against
t he appel | ant - accused.

5. Now, having heard the | earned Advocates appearing

for the respective parties quite at length, it my be
stated at the very outset that M. Sheth, despite best of
his efforts, has failed to make out even a prima facie
case under Sec.84 of the |.P.Code to quash and set aside
t he i mpugned order of <conviction and sentence passed
agai nst the appel | ant - accused. Accordi ngly, in
substance, our principal three reasons for holding that
t he accused was not of unsound mind at the relevant tine,
are as under: -

(i) That imediately prior to the incident of double
nmurder of parents, a quarrel took place between
the accused and his parents on being scol ded that
he was doing no work and eating, sitting idle.

(ii) That at the point of tinme the alleged incident
took place, it clearly appears that enough care
was taken by the accused to see that door of the



house was bolted fromi nsi de.

(iii) That after injuring his parents, the accused also
tried to injure hinself, but the injury sustained
by himwas not that serious as could be seen from
the injury certificate at Exh. 14.

These three aspects provide us a key to unlock the m nd
of the accused and see for ourselves the real nmental
process that took place prior, at the tinme of and after
t he conmi ssion of double murder. Accordingly, from the
first aspect, it is quite clear that because the parents
scolded him he lost his tenper and control resulting
i nto nurder. This aspect speaks about the ego-centric
nature and the resultant feeling of hurt and retaliation
Wth a person of unsound nind, this indeed is never
possible as there is no mnd to feel hurt. Fromthe
second aspect, it could further be seen that the accused
had taken enough care to see that door of the house was
bolted frominside so that the parents could not escape.
This also, in a way rules out the possibility of
unsoundness of mnd of the accused. From the third
aspect, it is further equally clear that once his rush of
reaction and wrath stood exhausted, the inmmredi ate process
of mental self-nagging and pricking the conscience by way
of reaction started hovering and haunting hi menquiring
of himas to what he did. It was because the accused
hi nsel f was on self-remand by his conscience. After the
act was over, the accused realised that he has comitted
double rmurder of his parents, which urged him cause

sel f-injury. Al these facts quite clearly and
positively i ndicate about the presence of mnd or
soundness of mind of the accused. In fact had really

i ndeed, the accused was of so unsoundness of mind at the
rel evant point of tine prior to committing the murder, at
the tine of the nurder and after conmission of the
nurder, as pl eaded before us, his half-hearted attenpt to
conmit suicide was out of question. This would clearly
i ndicate that nental process of the accused was quite
intact and alright because no person of unsound mn nd
woul d act or behave like this. At this stage, M. Sheth
submtted that the very fact that the accused did not
nmake hi s escape good after conmitting the crime, <clearly
i ndicates that but for sonething wong with his mnd, he
woul d have certainly run away, and would not have waited
for the police to cone and arrest him Now there is no
substance worth the nane in this subnission of M. Sheth.
There is no set and standard straight-jacket genera
formula as to in which manner a person would react and
behave in such circunstances. It is indeed a matter of
conmon experience that different persons on different



occasions react differently when found in the sane set of
ci rcunmst ances or ot herw se. Further, one should not be
surprised if a very sane person reacts quite differently
in the very same set of circumstances, if repeated in
future. Human nature is what it is. H's reactions and
behavi our al pattern are indeed quite unpredictable
dependi ng upon very nany factors operating upon the mnd
and mpood of the concerned person at the relevant time of
the incident. 1In this view of the matter, the conduct of
t he accused remaining there at the scene of the incident,
and not running away cannot be necessarily equated with
the conduct of a person of unsound mind. The reason is
that once having committed double nurder of no |ess
persons than the parents, that was bound to set in
i medi ate chain of shock and sharp reactions in a manner
putting t he accused in a state of total shock

frustration and a sense of repentance, whereby in those
weakest monents of |ife of nmantle backout he woul d have
|l oved to be arrested by the police as true repentance for
killing the parents. Further, not only that, but in fact
there was no question for the accused running away after
the incident as the famly nenbers were all around him
who certainly would not allow himto go away so easily
even if he intended to do so. However, speaking lightly,
it can be said that in a way every crimnal act is an act
of insanity, and that is the reason why the great Lord
Jesus Christ when nailed on the <cross, HE nmercifully
said: "O Father in heaven ; please pardon them! They
simply don't know what they are doing ". Now, to take
the benefit under S.84 of the |I.P.Code, insanity to which
Jesus Christ referred to has no relevance. Here the
relevance is as to whether the insanity as contenpl ated
by S.84 of the I.P.Code is nade out or not.

6. Apart this, by nowit is a settled |l egal position

that the burden of proof that the nmental condition of the
accused was, at the crucial point of time, was such as is
described by S.84, lies on the accused, who clains the
benefit of the exenption. This is the view of the
Supreme Court in the decision rendered in the case of

STATE OF MADHYA PRADESH vs. AHMADULLA, AIR 1961 S.C

998. It is true that the said burden upon the accused
person is not as stringent, heavy and hard as the one
upon the prosecution to prove its case beyond doubt.

Thi s onus can even be di scharged by the accused on the
basis of probability also. W may go even to the extent

of saying that in a given case the accused may not plead
t hat specific defence of legal insanity, and yet, if from
the circunstances available on the record the same can
i ndeed and unquestionably be reasonably culled out,



probabilised which fromroof top proclainmed nothing but

the unsound nmind as laid down in S.84 of the I.P.Code, to
the quite satisfaction of the judicial conscience of the
court, then in that case, irrespective of the specific
pl ea of unsound m nd under Section 84 of the |I.P.Code and
proving the sanme by |eading evidence, the accused can
perhaps still be given the benefit under S.84 of the
|.P.Code. It is ultimtely for the court, doing justice
to carefully exam ne the material available on the record
and weigh it in a judicial balance to find out whether
the sane is such which evenly weighs and balances the
requi rements of S 84 of the 1.P.Code. As rightly
observed by the Suprene Court in the case of DAHYABHA

CHHAGANBHAI THAKKAR, vs. STATE OF GUJARAT, AIR 1964 SC
1563, the crucial point of tinme for ascertaining the mnd
of the accused is the time when the offence was
comm tted. Whet her the accused was in such a state of
mnd, as to be entitled to the benefit of S.84 of the
|.P.Code, can only be established fromthe circunstances
that preceded, attended and foll owed the crinme.

7. 1n t he pr esent case, no doubt , in

cross-exam nation of the various wtnesses, a definite
guestion was put to them suggesting that the accused was
of unsound mind round about the tinme of the alleged
i nci dent. However, each one of them have categorically
repelled the sane. On the contrary, a view can be taken
that nere statenent of some of the witnesses that round
about the tine of alleged murder, the accused used to
behave I|ike a md nman, that by itself my not be
sufficient for attracting S.84 of the |I.P.Code. However,
that all ultimtely depends upon the overall facts and
circunmstances of that particular case. |In this view of
the matter, the circunstances high-lighted above by
M. Sheth that the accused was not capabl e of know ng the
nature of the act, viz. nurder of the parents, and was
therefore, of unsound mnd is nothing but an attenpt of
creating an illusion, a ghost to which we refuse to
succunmb, or be haunted. W also reject the subm ssion of
M.Sheth that it is inherently inprobable that accused
who was a son would commit murder of his parents on nmere

scolding. Times have changed. These days, nothing is
i mpr obabl e. Further, the crime i mpul se when it
overpowers, it paralyses all good senses and di scretion

of judging right and wong action

8. Incidentally it needs to be nentioned here that
when this matter was called out earlier before this court
at t he request of M.Sheth, pending hearing, the



appel l ant was sent to Civil Hospital for examnation of
his nental condition, and the concerned Medical Oficer
was al so directed to submt the necessary report of
exam nation. Accordingly, the report has been submitted.
W have perused the said report, wherein the ultinmate
di agnosis is "Chronic Schizophrenia (major psychotic
di sorder)". This is of no relevance at all. In order to
see whether the accused was entitled to the benefit under
S.84 of the |I.P.Code, the court is required to find out
whet her at the point of time when the incident took
pl ace, by reason of unsoundness of mind, he was incapable
of knowing the nature of the act and the consequences
thereof. For the reasons already given above, there is
nothing on the record, on the basis of which it can be
said that the accused was of unsound mind at the point of
time of the alleged incident, and was incapable of
knowing the nature of the act, viz. nurder of his
parents. On the contrary, on the basis of the evidence,
we can safely conclude that because the parents were
constantly naggi ng the accused by saying that he was not
doi ng any work, and was eating sitting idle, he gradually
became stubborn, fast reactive, |osing respect for the
parents, outright frustrated and no nore ready to hear
further the nagging words coming fromthe parents. It is
because of this resolute pent-up blinding frenzy and
frustration perhaps that the tenper nmercury of the
accused shot up reaching at the point of no return, that
the accused conmitted the murder. Once this inevitable
view is taken, there is indeed no question of the accused
being entitled to claimbenefit of |egal insanity under
S.84 of the |I.P.Code to wal k out of the prison till the
period of life inprisonnent is over.

9. Since, as an appellate court, we are in overall

agreenment with the appreciation of evidence and the other
reasons given by the learned trial Judge, in support of
the order, we do not deemit necessary to unnecessarily
further burden this judgnent by either renarrating or
reappreciating the prosecution evidence as well as the
reasons for the conviction given by the learned trial

Judge. Suffice it to say that we are in agreenent with
the sane as they are found to be quite cogent and
convi nci ng. This is the method we have adopted in |ight

of the Suprene Court decision rendered in the case of
STATE OF KARNATAKA vs. V. HEMAREDDY, AIR 1981 SC 1417
which is followed by this court in the decision rendered
in the case of VORA MOHMADHUSEN FI DAHUSEN vs. DOSH
TALAKCHAND DURLABHDAS & ORS., 31(2) (1990-2) G L.R 735.

10. In view of the aforesaid di scussi on si nce,



M. Sheth has failed to nake out a case under S.84 of the
|.P.Code, we have indeed no alternative left, but to
confirm and wuphold the order of conviction and sentence
passed by the learned trial Judge.

11. This takes us now to the next inportant question

Vi z. whether the Ilife sentence ordered against the
convict prisoner deserves to be enhanced, that is to say,
whet her the accused deserves to be sent to gallows ? No
doubt, the wungrateful and unscrupul ous son, at a tine,
nmercil essly murdered his old and feeble parents. This is

indeed an act which is, apart ghast |y, shanef ul ,
repr ehensi bl e, unt hi nkabl e and no words can appropriately
conderm it, still however, at the sane tine, it appears

that this |azy-bone, parasite accused who was just
sitting idle, doing nothing and was eating bread at hone,
quite unjustifiably lost his total respect and regard for
the parents, and when the old record of scolding was
repeated by the parents, he allowed his reaction to
burst, resulting into the shocking tale of son killing
t he parents. Behind this wunfortunate incident what
ultimately appears is the wugly face of poverty, a
conspiracy both of fate and circunstances which is fate
of mllions in the country. But for this, perhaps
neither any parents would scold their children howsoever
lazy and |otus-eater they are, nor any son would sinply
react to such scolding to the extent of bringing about
the doubl e nurder. Under the circunmstances, it cannot be
said that the act of double murder standing by itself is
one of the 'rarest of rare case,' to enhance and inpose
maxi mum penal ty of capital punishment.

12. In the result, the appeal filed by the accused and
the application for enhancement of sentence fail and are
di sm ssed accordingly. Notice issued in the application
i s di scharged.
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