CRI M NAL APPEAL NO. 1235 OF 1984

Date of Decision: 2nd May 1995

FOR APPROVAL AND S| GNATURE:

HONOURABLE MR JUSTI CE S. D. DAVE

1. Whether Reporters of Local Papers may be
all owed to see the Judgnent?

2. To be referred to the Reporter or not?

3. Wiether Their Lordships w sh to see the
fair copy of the Judgment?

4. \Wiether this case involves a substantial
guestion of Jlaw as to the interpretation
of the Constitution of India, 1950, or any
Order nmde. .

5. Whether it is to be circulated to the
G vil Judge?

M. Vivek Barot, Advocate for the appellant
M. KP Raval , Assistant Public Prosecutor, for the
respondent - St at e.

Coram : S. D Dave, J.
2nd May 1995

ORAL JUDGVENT:
The appel I ant - ori gi nal accused came to be

convicted for the offences puni shabl e under Sections 409,
477- A I PC and under Section 5(2) of +the Prevention of



Corruption Act, 1947 and has been sentenced to the R for
one year and to a fine of Rs.1,200/- in default, to a
further RI of six nmonths for the of fence puni shabl e under
Section 5(2) of the Prevention of Corruption Act, 1947.
He has been awarded the Rl for one year for the offence
puni shabl e under Section 409 IPC and to a further R of
six nonths for the offence punishable under Section 477-A
| PC, vide judgnent dated July 31, 1984, in Special Case
No. 35 of 1983. The substantive sentences have been
directed to run concurrently. The said judgnment of
conviction and sentence has been brought in challenge in
the present Crimnal Appeal, before ne.

The appellant-accused, who, at all the material

time, was working as a Cerk in the sub-post office, at
Kadi, was put on trial on the acquastion that, while
wor ki ng as a Governnment servant during Novenber 1981 to
Cct ober 1982, he had defal cated an anmpbunt of Rs. 16, 500/-.
The accused had pleaded not guilty to the charges
| evel | ed agai nst him Any how, the |I|earned Special
Judge, placing reliance upon the oral and docunentary
evi dence, has found himto be guilty and he has been
sentenced, as indicated above.

The facts leading to the prosecution of the
appel | ant-accused are brief and for the nobst part,
undi sputed. The Superintendent of CBlI (SPE) had received
certain information from undisclosed sources regarding
the fraudulent activity being carried on at Kadi sub-post
office. The Investigating Oficer, Shri H D. Ghasura,
attached to the CBI, in the capacity of the Inspector of
Police, had |odged the FIR under Section 154 of the Code
of Crimnal Procedure, 1973, saying that, having received
the information that, t wo per sons, nanel vy, Shri
| smai | bhai  Darveshbhai Ml vi, the Sub-Post Mster, Kad
Post office and Shri  Arvi ndkumar Somabhai  Parmar, the
present appellant-accused, in collusion with each other
and al so with ot her unknown persons, have di shonestly and
fradulently cheated the Postal Departnment and various
account holders to the tune of Rs.50,000/- by not
crediting to their accounts and they appear to have
falsified the accounts also. It is said in this FIR that
Shri Malvi, accused no.1 was supposed to tally the
entries of postal accounts and was not supposed to issue
the National Savings Certificates (NSCs) wunless the

credit entries against the same were posted. It is also
made clear in the FIRthat, despite this, a nunber of
NSCs wer e i ssued and t he anount t her eof was

nm sappropriated by Shri Ml vi and he had also initialled
t he passbooks and credit slips of various accounts as if
the anpbunts were actually credited to the Post Ofice.



The FIR | odged by Shri Chasura proceeds ahead to furnish
the necessary particulars in respect of the different
amounts defalcated, the sum total being Rs.16,500/-.
This FIR which speaks vol umes agai nst Shri Ml vi as the
accused no.1, had, later on, gone to the Special Judge
concer ned. Any how, though the FIR cane to be | odged
agai nst the Sub-Post Master Shri Malvi and Cerk Shri
Parmar, the appellant-accused, ultimtely, after sone
i nvestigation, Shri Chasura had asked for the sanction
under Section 6 of the Prevention of Corruption Act,
1947. PWL2 Snt. Sobha Koshi Exh.163, later on, in the
capacity of the Senior Superintendent, Mehsana, had
grant ed t he sanction to prosecut e t he pr esent
appel | ant -accused who was shown as the accused no.2 in
the FIR On the basis of this sanction, ultinmately, the
appel | ant-accused came to be prosecuted, the result of
t he prosecution being as indicated above.

Leaving aside the nerits of the case, |earned

Counsel M. Vivek Barot appearing on behalf of the
appel | ant-accused urges that the FIR filed by Shri
Ghasura, Investigating Oficer attributes a major role to
Sub- Post Master, Shri Malvi in the FIR but all of a
sudden, by way of a strange devel opnent, the sanction is
bei ng sought qua the appellant-accused only and ignoring
the vital fact that the allegations were mainly Ilevelled
against Shri Malvi, the sanctioning authority has granted
the sanction to prosecute the appellant-accused only and,
therefore, as the sanctioning authority who was granting
the sanction qua the facts constituting the of fence, has
failed to appreciate the question of granting the
sanction in a proper manner, the whole sanction process
along with the outcone in the formof a sanction letter
has been vitiated and that the cogni zance taken by the
Special Court of the offences allegedly committed by the
appel l ant-accused is also vitiated and that, therefore,
the conviction of the appell ant-accused based upon such a
vitiated sanction and vitiated trial could not be
sustai ned. Learned Governnent Counsel M. K P. Raval
in answer to the above said contention urges that, after
the filing of the FIR which showed the name of Shri Ml vi
as the principal accused, the investigating agency mi ght
have thought it fit and proper to prosecute the present
appellant only and that, if on the prayer of the
i nvestigating agency, the sanctioning authority has given
the sanction to prosecute the appellant-accused only,
nothing turns upon the trial and the outconme of the
trial

The contention of the | earned Governnment Counse
is that, probably nothing could have been sai d agai nst



Shri Malvi and, therefore, in al | fai rness, t he
prosecution could have been |aunched against the
appel l ant alone. But this contention conming from the
| earned CGovernnent Counsel does not appear to be genui ne
whi ch woul d require countenance when a casual | ook at the
evi dence brought on record is acconplished. One of the
prosecuti on witnesses, nanely, Arjunsinh Bhati PW2-Exh. 18
has said in his evidence that, when he had handed over
t he cash anount of Rs.3,600/- to the appellant-accused,
Shri Malvi was already present there. Sm. Sobha Koshi
PWL2- Exh. 163 has stated that she had accorded the
sanction to prosecute the appellant-accused only and she
was acting upon a letter of request received by her
During the cross-exam nation, Snt. Koshi cones out wth
a candid admi ssion that, if Shri Mlvi, who was shown as
the principal accused in the FIR had observed the
relevant rules, the fraud could not have been committed.
It is also her say that because Shri Mlvi was found
guilty of the non-observance of the rules, Departnental
i nquiry against himfor showing the negligence in his
duty as a Post Master had already initiated. To be
exact, the say of Sm. Koshi can be reproduced thus:

"W have also initiated departnmental inquiry
agai nst Malvi for negligence in his duty as Post
Mast er . | agree that fraud in respect of

nati onal savings certificate would not have been
comritted if M. Malvi had observed the rules."”

Thus, Smt. Koshi says unequivocally that Shri

Malvi was qguilty of the non-observance of the rel evant
rules and if there were to be no non-observance on the
part of Shri Malvi, the entire fraud could not have been
conmitted. Shri Ghasur a, I nvesti gating Oficer
PWL3- Exh. 166 says that he had received the necessary
i nformati on on 11th March 1983 and thereafter, he had
filed t he FIR agai nst Shri Mal vi and t he
appel | ant - accused. He has al so sai d in t he
exam nation-in-chief itself, that during the course of
the investigation, it was noticed that Shri Mlvi was not
guilty for the defalcation but it also, was borne out
fromthe investigation papers, that the appell ant-accused
could conmit the defal cation because of the negligence on
the part of Shri Malvi. Shri Mlvi, in his evidence as
PWLO- Exh. 147 has stated that the Nat i onal Savi ngs
Certificates used to remain in the custody of the Cashier

Shri M C. Dhabhi and that the appellant-accused was
required to take the certificates from Shri Dhabhi and to
deliver the same to the person investing in t he
certificates. He has also said that, according to the

rules, a daily account statenent was to be maintained in



the Post Ofice and that, if there was any di screpancy
between hand book and the treasury book, then the
necessary entry was required to be posted in the error
book which would be in the custody of the cashier. He
has also further stated that his initials would be
necessary in the error book and, ultimately, if there was
sonme increase in the cash not supported by the relevant
entries, the necessary note shall have to be nade in the
uncl ai med receipt register. 1In the cross-exam nation, he
was confronted with a clear eventuality of the m ssing of
the error book and the unclained receipt register (UCR).
It was suggested to Shri Mlvi that the error book to be
mai nt ai ned by the appell ant-accused was in the custody of
the Post O fice. Though he denies having signed the
error book to be maintained by the appellant-accused at
one juncture, he has said that the error book was in the
custody of the Post Ofice. Changing the version, he has

tried to answer in negative also. Any how, it is an
admtted position, not disputed before ne by |earned
Gover nrent Counsel M. Raval that, both the error book

and UCR which were to be in the custody of the Post
Ofice and which were in fact in the Post Ofice were
found to be missing and that the same could not be
produced before the Court, at the relevant juncture.

Thus, from the evidence of the prosecution

wi tnesses including Shri Ghasura, Snt. Sobha Koshi and
Shri Malvi, it is abundantly clear that it cannot be said
that there was absolutely no evidence agai nst Shri Ml vi
who was shown in the FIR as the principal accused. This
i mportant aspect requires to be appreciated for the sole
purpose of examining the question regarding the bona
fides of the prosecution and the genuineness of the
sanction obtained by the prosecution

Section 6 of the Prevention of Corruption Act,

1947 (as it was applicable at the relevant tinme) says
that, no Court shall take the cognizance of the of fences
puni shabl e under Sections 161, 164 or 165 of [IPC and
under Sub-section (2) or sub-section (3) of Section 5 of
the Act, if they are alleged to have been committed by
public servant except wth the previous sanction. The
provi si ons contai ned under Section 6 of the Act of 1947
pl aces an enbargo against the very taking of the
cogni zance of the offence conmitted by a public servant.

The Madhya Pradesh High Court decision in STATE

v. H RANAND, AIR 1958 MP. 2, nmakes it <clear that a
valid sanction is regarded as the condition precedent to
a valid prosecution under Section 6 of the Prevention of
Corruption Act, 1947. The burden of proving that the



requisite sanction has been obtained rests on t he
prosecution and such burden includes the proof that the
sanctioning authority had given the sanction in reference
to the facts on which the prosecution case was to be

based. The said decision carves out a well known
principle that the sanction should be in reference to the
facts on which the prosecution was to be based. The

Privy Council decision in GOKULCHAND DWARKADAS MORARKA v.

THE KING AR (1935) PRIVY COUNCIL, 82, says wile
interpreting Clause 23 of the Cotton doth and Yarn
(Control) Oder (1943) that it nust be proved that a
sanction was given in respect of the facts constituting
the of fence charged. The Suprene Court pronouncenent in
BALADI N AND ORS. v. STATE OF UTTAR PRADESH, AIR 1956 SC
181, lays down that the statenents nade by t he
prosecution wtnesses before the Investigating Police
O ficer being the earliest statements nade by them with
reference to the facts of the occurrence are val uabl e
material for testing the veracity of the witnesses
examined in the Court. In R P.KAPUR v. STATE OF PUNJAB,

AlIR 1960 SC 866, it has been nade clear that the
i nvestigation into crimnal offences must always be free
from any objectionable features or infirmties which may
lead to grievance of accused that investigation is
carried on unfairly or wth any ulterior notive. The
Cal cutta Hi gh Court decision in | NDU BHUSAN CHATTERJEE v.
THE STATE, AIR 1955 CALCUTTA, 430, while examning the
guestions of provisions contained under Section 6 of the
Prevention of Corruption Act, 1947 says that it s
essential that persons charged with the responsible duty
of granting sanction, which is a duty of deciding whether
or not the credit and reputation of another citizen
shoul d be put in peril by neans of a crimna

prosecution, should bring to the discharge of their duty
a sense of responsibility and the industry required to
exam ne the relevant materials.

Learned Counsel M. Vivek Barot places heavy
reliance upon the say of the Apex Court in YAMINA
CHAUDHARY AND ORS. v. STATE OF BIHAR, AIR 1974 SC 1822,
to urge that the duty of the Investigating Oficer is not
nmerely to bolster up a prosecution case wth such
evidence as nmay enable the Court to record a conviction
but to bring out the real unvarnished truth.

The | ogic which can be derived from the above

said decisions, put in a sinpler form is that the
sanction is qua the facts of the offence or the facts
whi ch woul d constitute the offence. It would be the duty
of t he presenting officer to present before the
sanctioning authority all the relevant naterial and to



ask for the sanction, which again, shall have to be, on
t he appreciation of the facts, which would constitute the
al  eged of fence. Any thought process or action which
would anmpbunt to an effort to bolster the case of the
prosecution putting the real justice in jeopardy shal
have to be eschewed. The sanctioning authority cannot be
asked to accord a sanction against a particular accused
only, the selection of which could be done by the
I nvestigating Agency. All the relevant facts which would
constitute the alleged offence should have been pl aced
before the sanctioning authority and that the process of
pick and choose under which the appellant-accused only
was chosen as an accused and was nade to face the trial
appears to be unjustifiable.

As indicated above, |earned Governnent Counse

M. Raval wanted to urge that, possibly, there was
nothing against Shri Malvi which could have |ed Shri
CGhasura to concentrate upon the appellant-accused only
and in the sanme way, the very sanme consideration woul d
have prevail ed when Snt. Sobha Koshi had accorded the
sanction. This contention, obviously, cannot be accepted
because as referred to above, the evidence tendered by
Shri Ghasura, Snt. Sobha Koshi and Shri Malvi would go
to show that sonmething very material was being said
against Shri Malvi also. The FIR which puts the crimnna
law in notion speaks of Shri Mlvi as a principa
offender who is said to be guilty of the defal cation

Even according to the sanctioning authority, Snt. Sobha
Koshi, Shri Malvi was found guilty of non-observance of
certain rules which were required to be followed in the
day-to-day transactions of the sub-post office. It also

cannot be denied that Shri Mlvi had to face departnental
inquiry for the non-observance of the rules. The sum and
substance of the evidence is that, there was a strong
accusing finger against Shri Mlvi and that if he had
di scharged his duties in a proper fashion, in consonance
with the relevant rules and regul ati ons, the defal cations
could not have occurred. This aspect is to be viewed
along with the fact that, one of the w tnesses, nanely,
Shri  Bhati, PW2-Exh.18, has said very clearly that the
exchange of the currency notes had taken place when Shri
Mal vi hinself was present. This evidence is to be read
along with a further fact that Shri Malvi was required to
sign the error book to be nmai nt ai ned by t he
appel l ant-accused and that, ultimately, the error book
and the UCR were found to be missing. This all would go
to show the involvenment of Shri Malvi to sone extent, if
not to the fullest, or nore than which can be attributed
to the appell ant -accused.



In view of these pronmnant features of the
prosecution evidence, it appears that Shri Mlvi, who was
shown as the principal accused in the FIR, could not have
been allowed to go only as a prosecution wi tness after
obtai ning the sanction to prosecute the appellant-accused
only. The whol e process appears to be a process under
which a pick and choose policy was adopted under which
the principal accused was turned as a prosecution witness
and the accused no.2 was nade the only accused during the
trial. This vitiates not only the sanction but the
entire trial, the benefit of which shall, necessarily, go
to the appell ant -accused.

Therefore, in the aforenentioned circunstances

and the reasons, the present appeal requires to be
allowed. The sane is hereby accordingly allowed. The
appel | ant-accused is hereby acquitted of all the offences
for which he was found guilty by the Court bel ow and cane

to be convicted. The appellant-accused is on bail and,
therefore, his bail bonds shall stand cancelled. The
fine, i f pai d, shal | be r ef unded to t he

appel | ant - accused.

The Crimnal M scellaneous Application No. 1639

of 1984 in the form of suo-nbtu notice for t he
enhancenent of the sentence shall have to be di sm ssed.
The sane is hereby accordingly dism ssed.
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