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HONOURABLE MR, JUSTICE MR CALLA

1. Whether Reporters of Local Papers may be all owed
to see the judgnment? Yes

2. To be referred to the Reporter or not? Yes

3. Wiet her Their Lordships wish to see the fair copy
of the judgment? No

4. \Wether this case involves a substantial question
of law as to the interpretation of the
Constitution of India, 1950 or any other order
made thereunder? No

5. Whether it is to be circulated to the CGvil
Judge? No

Ms. K. A. Mehta, |earned counsel for the petitioner.
M.A G Uraizee,learned AA.GP. for the respondents.

Coram (MR Calla, J.)
Dt:19-7-95

ORAL JUDGVENT:

1. The petitioner joined the services of t he

CGovernment of Saurashtra as Sub-Overseer by order of the
Director of Agriculture, CGovernnent of Saurashtra dated
20-3-56 and he joined on the said post on 4-4-56.The
petitioner was absorbed and allocated to the services of
the State of Bonbay and was appointed as Agriculture
Assistant in Goup-Il - a post equivalent to that of



Sub- Overseer. The petitioner's case is that in the State
of Saurashtra itself Shri J.V.Sutaria was appointed after
the petitioner as Sub-Overseer with effect from 6-4-56.
He too was |ikewi se absorbed in the State of Bonbay as
Agricul ture Assistant. Later on both were allocated to
the services of the State of Gujarat and they continued
on the post of Agriculture Assistant in the service of
the State of CGujarat from 1-5-60. By the order dated
25-4-63 M.Sutaria was pronoted to the higher post of
Agriculture Supervisor,but the petitioner was not
pr onot ed. The petitioner, therefore, submtted a
representation on 25-4-63 that he being senior to
M.Sutaria and the critetia for pronotion to the next
hi gher post being seniority-cummerit, he should have
been preferred for pronotion to the post of Agriculture
Supervi sor and that he has been wongly superseded. The
petitioner's case is that he had been pronmoted as
Agricul ture Supervisor in June 1967 and by Governnent
letter dated 27-12-68, the CGovernment also re-fixed the
petitioner's seniority as Agriculture Assistant over

M. Sutaria. Thereafter,the petitioner was reverted by
the order dated 18-9-67. The petitioner,therefore,
preferred Special GCvil Application No.1229 of 1970
chal lenging the reversion order.This Speci al Civil
Application No.1229 of 1970 was deci ded on 22-1-74 and
the reversion order was set aside. |In this order dated

22-1-74,which is placed on record as Annexure "C', it is
mentioned that admittedly the petitioner was senior in
the cadre of Agricul ture Assi st ant . Thus, the
petitioner's grievance with regard to the pronotion on
the post of Agriculture Supervisor,as such, was over and
the question of petitioner's seniority over M. Sutari a
has also to be taken to be settled down. The only
question, therefore, remains is as to whether t he
petitioner is entitled to be pronmoted as Agriculture
Supervi sor from 25-4-63 instead of June, 1967 and as to
whet her the petitioner is entitled for a direction to
ante date the date of his pronotion from June 1967 to
25-4- 63.

2. On this aspect of the mattter, it nay be pointed

out t hat t here were adverse remarks against the
petitioner for the year 1962-63 and t hese adverse renarks
had been duly comrunicated to the petitioner. It appears
that the petitioner submited a representation for
expunging the remarks for the year 1962-63. Strangely
enough,in the affidavit-in-reply dated 18-7-83,which is
filed in this case by t he Joint Director of
Agriculture, Rajkot Division M.N R Patel, it has been
stated that the Sub Divisional Soil Conservation officer
Survey, Raj kot, who was petitioner's immediate officer



was inforned vide Confidential letter dated 12-3-65 that
no application agai nst adver se remar ks in t he
Confidential Reports is to be entertained according to
Depart ment Circul ar dat ed 28-12-54 and, t her ef or e,
petitioner's application had been filed and the applicant
be infornmed accordingly. It is also stated in para 6 of
this affidavit-in-reply that in case of M.K MVora in
Second Appeal No.610 of 1980 filed in Hgh Court of
Gujarat, the Departnent had deposed that while giving
promotion, criteria of consideration of last three years
Confidential Reports is to be followed and the case of
the petitioner was considered for pronotion on the
marki ng system basis, but he was not possessing nerit
factor of 55% nmarks to be eligible for promtion and
later on, on instructions received fromthe Depart nment
vide letter dated 16-6-66, petitioner's case was
consi dered for pronotion and he was pronoted on 1-6-67 as
per the new formla. It is stated in para 4 of the
affidavit-in-reply dated 18-7-83 filed by Joint Director
M. N R Patel t hat petitioner was i nf or ned by
Superintending Agricultural Oficer, Rajkot vide letter
dated 2-3-76 that his case for pronotion to the post of
Agricul ture Supervisor in the years 1963, 1964 and 1965
was considered, but the petitioner was not found to
possess the nmerit factor i.e. 55%nmarks on the basis of
Confidential Reports.

3. Thus fromthe pleadings of the parties of both

the sides, it is clear that the adverse remarks recorded
in the Annaul Confidential Reports against the petitioner
for the vyear 1962-63 were taken into consideration
agai nst him and on that basis he was not found to possess
55% marks and also that in the other rel evant years,there
are no adverse remarks against the pettioner. The only
adverse remarks are for the year 1962-63, for which the
petitioner had submitted a representation and that
representati on was not entertained. It is the trite |aw
that the adverse remarks recorded agai nst an enpl oyee
even if conveyed, can not be taken to have becone final

i f the concerned enployee submits a representation
agai nst the sane and pending such representation the
adverse remarks can not be taken into consideration and
if the representation renmins undi sposed and t he
concerned enployee is held to be unsuitable on the ground
of such adverse remarks, against which the representation
i s pendi ng, such consideration can not be said to be fair
consi deration and the sanme stands vitiated. In the case
at hand, it is the case of the respondents thenselves
that they did not entertain the representation submtted
by the petitioner against the adverse remarks for the
year 1962-63 and they have gone to the extent of telling



that they have the Departmental Circulars, according to
which, the grievance against the adverse remarks i s not
to be entertained. Nowthis is an absolutely unlawful
situation created by the respondents not to consider the
representati on agai nst the adverse remarks. The right to
represent against the adverse remarks had been recogni zed
in nmore than one decisions and it has been clearly held
in Gurdial Singh v. State of Punjab,reported in AIR 1979
Suprenme Court 1622,that in accordance with the rul es of
natural justice, an adverse report in a confidential rol

can not be acted upon to deny pronotional opportunities
unless it is conmunicated to the person concerned so that
he has an opportunity to inprove his work and conduct or
to explain the circunmstances leading to the report and
further that such an opportunity is not an enpty
formality, its object, primarily,being to enable the
superior authorities to decide on a consideration of the
expl anation offered by the person concerned, whether the

adverse reeport is justified. it is, therefore, well
settled that a decision has to be taken as to whether the
adverse remarks were justified or not . | f t he

representation is filed by the concerned enpl oyee agai nst
the adverse remarks and in case, the representation is
not considered and the adverse remarks are taken into
consideration,the sane is contrary to the principles of

fair play and natural justice and such consideration
would certainly stand vitiated and apart fromthe fact
that it will not be a case of fair consideration wthin

the meaning of priniple of equality of opportunity in
matters relating to enploynent enshrined in Article 16 of

the Constitution of India, it wll be a case of
discrimnation, vitiating the consideration as such. The
Annual Confidenti al Reports in case of Governnent
servants forma very valuable basis to determne their
fate in future. |In fact,the Annual Confidential Reports
work like a mrror before the concerned authorities while
considering the matters for pronotion,etc. so as to

reflect the inmage and efficiency of the Governnent
servant and,therefore, not only while recording the
Annual Confidential Reports,all the instructions have to
be followed and the same are to be recorded with care and
caution, the representations made by the Government
servant s, agai nst such adverse renarks, have also to be
considered with an active application of nmind objectively
and a decision as to whether the remarks were justified
or not has to be taken by the concerned appropriate
authority before the same are put to use to the prejudice
of the Governnent servant at t he time of t he
consideration of his candidature for pronotion to the
next higher post. Had the petitioner's representation
been considered and had the authorities canme to the



conclusion that the remarks were not justified, the
petitioner my have been found to possess the requisite
standard of 55% marks and in that case, he could have
been pronpted al so.

4. In this view of the matter,this Special G vi
Application deserves to be partly allowed and the sane is
hereby partly allowed wth the direction that t he
respondents shal | first deci de t he petitioner's
representati on nade agai nst the adverse remarks for the
year 1962-63 and in case the representation is accepted
and the adverse remarks are found to be unjustified, the
petitioner's candidature for pronotion from 25-4-63 shal
be consi dered de novo and the orders, as a result of such
consideration on the basis of the instructions and
system which was applicable at that tinme,shall be issued
accordingly. In case, the petitioner is selected for
promotion as Agriculture Supervisor from 25-4-63 as a
result of the consideration of his candidature now de
novo on the basis of the result of the decision on his

representati on against the adverse remarks, all |I|ega
consequences shall follow and the petitioner shall be
entitled to all legal consedquences as if he had been

promot ed on 25-4-63 instead of June 1967 and in case, the
petitioner is found to have retired, his retiral benefits
shal | al so be revised accordingly and should the
petitioner succeed in his representation against adverse
remarks, the nere fact that he had retired in the year
1994 shall not come in the way of the petitioner for the
purpose of getting the reliefs,as directed herein-above.
The aforesaid directions shall be carried out wthin a
period of three nonths fromthe date the wit is served
upon the respondents. Rule is nade absol ute accordingly.
No order as to costs.
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