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IN THE H GH COURT OF GUJARAT AT AHMEDABAD

FI RST APPEAL No 2019 of 1982
with
FI RST APPEAL No 131 of 1983

For Approval and Signature:
Hon'ble MR JUSTICE R A MEHTA  Sd/ -

and

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments? Yes
JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIY

2. To be referred to the Reporter or not? Yes

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent? No

4. VWhet her this case involves a substantial question

of law as to the interpretation of the Constitution
of India, 1950 of any Order made thereunder? No

5. VWhether it is to be circulated to the Gvil Judge?

Appear ance:

FA No.2019/82 M. K H Baxi for the appellants.
Ms.Grish Patel for respondent no.1

M .B.R Shah for respondent no.4

Respondent nos.2 & 3 served.

FA No.131/83M.Grish Patel for the appellants
M.K H Baxi for respondent no.2
M .B.R Shah for respondent no.3



Respondent no. 1 served.

CORAM : MR JUSTI CE R A. MEHTA and
MR. JUSTI CE S. K. KESHOTE
Dat e of deci sion: 19/04/95

ORAL JUDGEMENT
Coram: R A Mhta & S. K Keshote, JJ.
April 19, 1995

ORAL JUDGMENT : (Per R A Mehta, J.)

These are two cross appeals arise out of Mbtor
Accident ClaimPetition No.24 of 1981 before the Mtor
Accident Clains Tribunal (Miin), Rajkot. First Appeal
No. 131 of 1983 is by original claimants for enhancenent
of conpensation; and First Appeal No.2019 of 1982 is by
the driver and owner of the vehicle, because the
i nsurance conpany has been exonerated and not held liable
to satisfy the award as the deceased was considered a
gratui t ous passenger.

2. The facts are not in dispute. The notor vehicle
accident took place on 28th August 1979 near village
Nar anka, Morbi Taluka of Rajkot District. The vehicle
i nvol ved was a jeep car belonging to the GGujarat Rura
Housi ng Board. There was Machu Dam di saster in August
1979 and in connection with relief operations, deceased
Dy. Engi neer of the Board had gone to Mrbi and was
going to village Naranka in the jeep of the Board. Thi s
jeep car was being driven by Bababhai Chi horbhai, driver
of the Board. The jeep had gone off the road and fallen
into a ditch, as a result of which Deputy Engi neer, F.H.
Rangwal a died. The claimants are wi dow and children of
t he deceased Deputy Engi neer

3. The incone of the deceased as per the last pay
certificate, Exh.65 was Rs.1481.10 ps. The Tribunal held
that 1 oss of dependency benefit was Rs.800/- per nonth
and Rs.9800/- per annum Applying the nmultiplier of ten
t he pecuniary | oss was assessed at Rs. 96, 000/ -. Addi ng
the conventional anount of Rs.5,000/-, total anmount of
Rs. 1, 01, 000/ - was awarded to the claimants.

4. As regards the liability of the insurance conpany

the Tribunal held that the deceased being an enpl oyee of
the Board was not covered by the policy exh.74, and the
i nsurance conpany was not bound to satisfy the award.
The policy was not a conprehensive policy and no
additional premumwas paid for the occupants of the



vehicle and therefore, the insurer was not |iable.

5. As far as the appeal of the claimnts is
concerned, it 1is submtted that the award is grossly
i nadequate. It is submitted that having regard to the
last pay certificate, exh.65, where his enolunments are
shown at Rs. 1481.10 ps. the nmonthly income of the
deceased can safely be taken to be around Rs.1500/- per
nont h.

6. That would be his current inconme at the tinme of

his death at the age of 43 years. His future inconme is
bound to be substantially higher, and after deducting for
his personal expenditure, the datum figure can be safely
taken at Rs. 1500/- per nonth. Thus, Rs.18,000/- per year
woul d be the | oss of dependency benefit to the claimants.
Having regard to the age of 43 years, multiplier of 15 is

required to be applied. therefore, the total |l|oss of
dependency benefit woul d be Rs.2,70,000/-. Addi ng
conventional anount of Rs.15,000/- the clainmants would be
entitled to total anmpunt of Rs.2,85,000/-. The claim of

the appellants is Rs.2,25,000/-, which is required to be
allowed with 12% interest fromthe date of application to
the Tribunal till the date of realisation. Accordi ngly,
the appeal of the claimants is required to be allowed in
full and the award nade by the Tribunal is required to be
nodi fied by directing that the claimants are entitled to

conpensati on of Rs. 2, 25, 000/ - together wth costs
t hroughout and interest at the rate of 12% per annum from
the date of application till realisation. The next

guestion is whether the insurer is liable to indemify
t he owner.

7. As regard the appeal of the owner of the vehicle

and the question of liability of the i nsurer is
concerned, the defence of the insured is that the
deceased Deputy Engi neer was an enpl oyee of the Board in
whose jeep he was travelling in the course of his
enpl oyment and therefore the jeep car was a vehicle in
which he was carried in pursuance of the contact of
enpl oyment or by reason of contract of enploynent.
Therefore his risk was not covered under the policy. In
the alternative it was subnmitted that in case the risk is
covered, the liability of the insurer would be restricted
to Rs.50,000/- only under sec.95(2)(1)(b).

8. On the other hand it 1is contended that the

deceased was not being carried in the vehicle in
pursuance of any contract of enploynment or by reason of
contract of enmployment, and nerely because he was an
enpl oyee travelling in the vehicle of the enployer for



the enpl oyer's work, he does not cease to be an occupant
and his risk is covered under the Act as well as under
the policy. It is further submtted that in any case the
i nsurer has given additional coverage in respect of al
occupants and the liability of the insured is unlimted.

9. The policy is a private and professional car
policy. The Iimtations as to wuse nentioned in the
policy are use only for social, domestic and pl easure
purposes and for the insured's business or profession
The policy does not cover use for hire or reward. This
is the rubber stanmp endorsenent in the policy columm
relating to limted use

10. The claimants and the owner have therefore,

submitted that this vehicle is not a vehicle in which
passengers are carried in pursuance of any contract of
enpl oyment or by reason of contract of enployment. The

nature of the vehicle is 'general purpose', private car
which permts wuse for social, donestic and pleasure
purpose and al so for the business of the insured. In

such a vehicle there can be any person or class of
persons such as Chairnman and nenbers of the Board (who
are not enployees at all) or contradictors, builders,
engi neers, architects and their staff nembers who are not
enpl oyees of the Board, and at the same tine they have
legitimate business with the Board and they may be
carried in the vehicle of the Board. They are occupants
of the vehicle. Merely because the Deputy Engi neer was
an enpl oyee of the Board it cannot be said that he was
being carried in the vehicle of the Board in pursuance of
the contract of enploynment or by reason of contract of
enpl oyment. These words go with the vehicle and not with
t he occupant. Because the wordings of the statutory
provi si on are that vehicle is a vehicle in which
passengers are carried in pursuance of a contract of
enpl oyment or by reason of contract of enploynent. It is
further submitted that the two phrase, nanely, "in the
course of employnent" and "in pursuance of contract of
enpl oyment" or "by reason of contract of enploynment", are
entirely different. The legislature has deliberately
used these different phrases in the same section and they
have to be given different neanings and di fferent
| egi slative intentions. It is therefore, submitted that
nerely because an enployee is carried in the enployer's
vehicle in course of his enploynent cannot necessarily
nmean that the person is carried in pursuance of contracat
of enpl oynent or by reason of contract of enployment.

11. Learned counsel for the insurer has relied on the
Ful | Bench judgnent of this High Court in the case of New



I ndia Assurance Co. vs. B.G Thakkor, reported in 1993
(2) GLR 1051. The facts in that case are alnost sinilar
to the facts of the present case. In that case also an
engi neer of ONGC, while proceeding for field work in the
jeep car belonging to ONGC net with an accident and the
guestion was about the liability of the insurer. It was
held that the liability of the insurer was limted. In
that case the Full Bench of this Court observed that it
is not necessary to consider the inplications of section
95(1) and the proviso thereto, but the question which the

Full Bench consi dered was confined to subsection (2) and
t hat question was whether clause 3 (1) or clause (2) of
sec. 95 was attracted. It is clear that the Full Bench

has proceeded on t he assunption and undi sput ed
proposition that an enployee travelling in enployer's
vehicle and in course of enploynent is necessarily
carried in the vehicle in pursuance of or by reason of
contract of enmployment and the Full Bench was not called
upon to decide the question whether travelling in the
course of enploynment in enployer's vehicle is necessarily
travel by a vehicle in which passengers are carried in
pur suance of contract of enpl oynent.

12. Although there is some force in this contention

rai sed by the owner of the vehicle, it is not necessary
for us to deal with the question because this appeal can
be deci ded on the other point of additional coverage.
Therefore, even on the assunption that there is no
statutory coverage or there is limted statutory
coverage, according to the Board there is additiona
coverage of all the people with unlimted liability under
t he poli cy.

13. For this purpose it is necessary to refer to the
provisions of sec.95 of the Act and the decision of the
Supreme Court in the case of Pushpahai Parshottam udsh
vs. Ranjit Gnning & Pressing Co. Pvt. Ltd., reported
in AIR 1977 SC 1735. In that case interpreting the
provisions of sec.95(1)(d)(1) of the Act the Suprene
Court held that there was no requirenent of statutory
provision that the policy of insurance should cover the
ri sk of passengers who were not carried for hire or
reward. The plea that the words "third party" are w de
enough to cover all persons except the insured and the
insurer. After referring to the provisions of sub-clause
(ii) the Supreme Court held as follows :

"Therefore, it 1is not required that a policy of
i nsurance should cover risk to the passengers who
are not carried for hire or reward. As under

sec.95 the risk to a passenger in a vehicle who



is not carried for hire or reward is not required
to be insured the plea of the counsel for the
i nsurance conpany wll have to be accepted and
t he i nsurance conpany held not liable wunder the
requi renents of the Mdtor Vehicles Act.”

14. In that <case it was further contended that the
i nsurer can always issue policies covering risks which

are not covered by the requirements of sec.95. |In that
light the Suprene Court considered sec.ll of the policy
relating to liability to third parties. It was contended
that clause (a) of sec.ll of the policy provided coverage

in respect of "death of or bodily injury to any person",
and it was submitted that the wordi ng was wi de enough to
cover all the risks including injuries to passengers, on
the construction of clause (a) which reads as follows :

"(a) death of or bodily injury to any person
but except so far as is necessary to neet the
requi renents of sec.95 of the Mdtor Vehicles Act,
1939, the Conpany shall not be |iable where such
death or injury arises out of and in the course
of the enpl oyment of such person by the insured.”

The Suprene Court held that the insurance policy had
i nsured t he owner only to the limted extent of
Rs. 15, 000/ -.

15. After the judgnment of the Suprene Court in the
case of Pushpabai (supra) dated 25th march 1977 on 17th
March 1978 the Tariff Advisory Committee issued GCircular
M. No.1 of 1978 which reads as follows :

"TARI FF ADVI SCRY COW TTEE
BOVBAY REG ONAL COWM TTEE

Crcular MYV. No.1 of 1978 Bonbay
17th March 1978

I NSURANCE COVPANY'S LIABILITY IN RESPECT OF
GRATUI TOUS PASSENGERS CONVEYED IN A PRI VATE CAR
STANDARD FROM FOR PRIVATE CAR COVPREHENSI VE
PCLICY - SECTION Il - LIABILITY TO TH RD PARTI ES.

| amdirected to informlnsurers that advices
have been received from the Tariff Advisory
Conmittee to the effect that since the industry
had all these years been holding the view



liability the same practice should continue.

In order to make this intention clear, Insurers
are requested to amend clause 1(a) of section Il
of t he St andard Private Car Pol i cy by
i ncorporating the foll owing words after the words
"death of or bodily injury to any person”
appearing therein:

I ncl udi ng occupants carried in the notor car
provided that such occupants are not carried for
hire or reward.

| am accordingly to request Insurers to nake the
necessary anendnment on sheet 38 of the Indian
Motor Tariff pending reprinting of the relevant
sheet .

Al l exi sting pol i cies nay be deened to
i ncorporate the above anendment automatically as
the above decision is being brought into force
with effect from25th March 1977.

Sdf -
Regi onal Secretary

This ~circular cane to be considered by Division Bench of
this Court in the case of Harshvardhatiya vs. Jyotindra,
reported in 1981 (22) GLR 555 and this Court observed as
foll ows :

"It is argued by counsel that in view of this
pol i cy decision the Insurance Conpany shoul d nmake

full paynment in the present case also, in
di sregard of the fact that the deceased was a
grat ui tous passenger. Taki ng i nto consi deration

the spirit underlying the aforesaid instructions
issued by the Tariff Advisory Committee, all the
insurers would be expected to adhere to the
policy decision in its true spirit. The policy
deci sion had to be evol ved by reason of the fact
that for years the insurers were considered to be
liable even in cases of gratuitous passengers.
The situation cane to be altered by virtue of the
deci sion in Pushpabai's case (supra) rendered on
25th March 1977. The i nsurance busi ness havi ng
been nationalised - it 1is but reasonable to
expect the Insurers not to take advantage of the
altered situation and to continue to discharge
their obligation as hitherto."



In the present case, the policy is issued after, and in
the light of this circular on 5.12.1978 and section Il
liability of third parties. The anendnent suggested by
the Tariff Advisory Conmittee is incorporated and given
effect to by the words "including occupants carried in
the motor car provided that such occupants are not
carried for hire or reward" after the words 'in section

Il 1(a). It is thus clear that the insurer has not only
continued his practice of providing insurance coverage to
third parties including all occupants but it has been

made clear in spite of Supreme Court's judgnent in
Pushpabhai's case by issuing circular for giving coverage
even under the existing policies but also by naking
specific amendnent in the new policies. In the present
case the policy which has been issued after the circul ar
i ncorporated the anendnent giving express coverage to

grat ui tous occupants. In view of this additional and
express coverage given to the occupants, the insurance
conpany is liable to satisfy the award against the
i nsured.

16. Learned counsel for the insurer subnmitted that

for additional coverage additional premum is necessary
and wthout such additional prem umthere cannot be any
addi ti onal coverage. Reliance is placed on the judgment
of the Supreme Court in the case of National Insurance
Co. Ltd. Jyotindra. Jugal Kishore, reported in AR

1988 SC 719. In that case the contention was that the
i nsurer had given addi ti onal cover age. It was
ascertained whether the rules pernit such coverage and
whet her any additional premumwas paid. It was in the

context of ascertaining whether additional coverage is
given or not that the question of additional premum was
consi der ed. The Suprenme Court canme to the concl usion
that there was no additional premium But this judgnent
cannot be said to have laid down that no additiona
coverage can be given in absence of any additiona
prem um In fact no additional coverage has been given
in the present case because whatever coverage given prior
to Pushpabai's case has been continued by the insurers
wi t hout charging any extra premium This so called extra
coverage is in fact the sane coverage whi ch was being
given by all the insurers under the Act and the Policy.
It is only because of the restricted interpretation in
Pushpabai's case that the Tariff Advisory Conmmttee laid
down t he same coverage be continued to be given
notw t hst andi ng the judgnment in Pushpabai's case and al

future policies were directed to be anended so as to give
cover age to gratui tous passengers by specifically
i ncorporating the words "including occupants" after the
words "any person." Therefore, nerely because the words



"any person' is nmade nore explicit by anmendrment, it
cannot be said that any additional prem umwas called
for. Therefore, this contention raised by the insurer
has no nerit and it nust fail

17. In the result, both the appeals are allowed.
There shall be award agai nst all the opponents including
the insurer for a sumof Rs.2,25,000/- with 12% i nterest

per annum fromthe date of application till the date of
realisation with costs all throughout. The insurer is
directed to deposit the ambunt as per this award within
t hree nont hs. On such deposit the Board would be

entitled to withdraw the anount which it has already
deposited or paid in pursuance of the award with
proportionate interest. The anpbunt is ordered to be
apportioned equally. The Tribunal shall invest a sum of
Rs. 1, 00,000/- each in favour of the three claimants in
their respective nanes for a period of three years. The
bal ance anount in respect of the three clainmants be paid
to them by account payee cheques in their names. On the
i nvested anmpunt, periodical interest be paid to the
cl ai mants by account payee cheque.
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