IN THE H GH COURT OF GUJARAT AT AHMEDABAD

ClVIL REVI SI ON APPLI CATI ON NO 2307 OF 1981

THE HON BLE MR JUSTICE Y.B. BHATT

Appear ance:

M. P.S. Chapaneri, advocate for the petitioners.
M. Gaurang H Bhatt, advocate for the respondent.

1. \Whether Reporters of Local Papers may be all owed
to see the judgenent?

2. To be referred to the Reporter or not?

3. \Whether their Lordships wish to see the fair copy
of the judgenent?

4. \Whether this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 or any order nmde thereunder?

5. Wether it is to be circulated to the Cvil Judge?

CORAM Y. B. BHATT J.
Date of Decision: 28-11-1995

JUDGEMENT

1. The petitioners have filed this revision application under
section 29(2) of the Bonbay Rent Act. The petitioners are the
ori ginal defendants-tenants and the respondent is the origina
plaintiff-Iandl ord.

2. Before proceeding with the contentions raised in the
present revision, it must be kept in mind that the present
revision is one under section 29(2) of the Bonbay Rents, Hote



and Lodgi ng House Rates Control Act, 1947. 1In the context of
the powers of the Hi gh Court exercisable in such revisions,
the ratio laid down by the Suprene court in the case of Hel per
G rdharbhai (AIR 1987 SC 1782) is nost relevant. |In the said
decision the Suprene Court has observed in substance that in
exerci sing revisional power under section 29(2) the H gh Court
nmust ensure that the principles of |aw have been correctly
borne in mnd by the |ower court. Secondly, the facts have
been properly appreciated and a decision arrived at taking al
material and relevant facts in m nd. In order to warrant
interference, the decision nust be such a decision which no
reasonabl e man could have arrived at. Lastly, such a decision
does not lead to a mscarriage of justice. But, in the guise
of revision, substitution of one view where two views are
possi bl e and the Court of Small Causes has taken a particul ar
view, is not permissible. |If a possible view has been taken,
the Hi gh Court would be exceeding its jurisdiction if it
substitutes its own viewin place of that of the courts bel ow
because it considers it to be a better view The fact that
the Hi gh Court would have taken a different viewis wholly
irrelevant.

2.31t nust also be noted that in the case before the
Supreme Court, the findings of the trial court were reversed
in appeal, and it was the appellate decision which was before
the High Court. The High Court in the revision under section
29(2) reversed the finding. Thus, in the revision before the
Hi gh Court, it was not a case of concurrent findings of fact.

3. The landlord had filed a suit for a decree of eviction
against the tenant in the Rent Court, on the grounds that the
tenant was in arrears of rent for nmore than six nonths, and
t hat the landlord required the prenises reasonably and
bonafide for his personal use and occupation

4. The defendant-tenant filed his witten statenment in
the suit at Exh.14 and denied the various avernents made by
the landlord in the plaint. The defendant also took up a
contention as to standard rent. It is pertinent to note that
the tenant had not raised the dispute as to standard rent
either by filing an application under section 11(3) of The
Bonbay Rents, Hotel and Lodgi ng House Rates Control Act, 1947
(hereinafter referred to as 'the said Act'), nor raised such
contention in his reply to the statutory notice given by the
| andl ord prior to the suit.

5. It appears that the ground of eviction based on reasonable
and bonafide requirenent of the landlord was not pressed
before the trial court. Thereafter the trial court, after

appreci ating the evidence on record, held that the contractua
rent of Rs.14/- per nonth is the standard rent of the suit



prem ses, but dismissed the suit of the plaintiff on the
ground that the case was one falling under section 12(3)(b) of
the said Act, and on the facts of the case the tenant is
entitled to the protection thereof, inasnmuch as he has made
paynment of the arrears in due conpliance of the sai d
provi si on.

6. It may also be noted here that the trial court had come to
the conclusion that the case was one falling under section
12(3)(b), and not under section 12(3)(a) of the said Act,
i nasmuch as the tenant was in arrears of only 4 nonths' rent,
(and not in arrears of 6 months' rent or nore). Thi s
conclusion was drawn by the trial court on the basis of the
appreci ation of the evidence on record.

7. The andl ord then preferred an appeal before the
| ower appellate court.

8. It nmay al so be noted here that in the appeal, the
contention as regards the legality and validity of the suit
notice as also the contention as regards the determ nation of
standard rent, was not pressed. The |ower appellate court was,
therefore, noted in its judgenent that the said issues are not
pressed.

9. The main controversy between the parties appears to be
whether the tenant was in arrears of rent of nmore than six
nmonths on the date of the suit, or for a smaller period. In

fact the trial court had recorded a finding only to the effect
that the landlord had failed to establish that the tenant was
in arrears of rent for nore than six nonths, but had then
failed to consider the consequential question viz. whether the
tenant was in arrears of rent for any smaller period i.e. |ess
than six nonths. This aspect has been very carefully exam ned
by t he | ower appellate court and on a conprehensive
reappreci ati on of the evidence on record, it came to the
conclusion that the tenant was in arrears of rent for 4 nonths
on the date of the suit. This finding is a finding of fact
recorded by the | ower appellate court, and the sane is based
on a detailed and reasonabl e appreciation of the evidence on
record, and for this reason | do not propose to interfere with
the said finding. Although the Ilower appellate court has
recorded this finding on a preponderance of probabilities,
that by itself would not be sufficient to justify any
interference by this court in a revision under section 29(2)
of the said Act, nerely because on a reappreciation of
evi dence, another view nay just be possible. |  shall,
therefore, exami ne the ultimate conclusions drawn by the | ower
appel | ate court and challenged in the present revision, on the
basis of the finding of fact that the tenant was in arrears of
rent for 4 nonths on the date of the suit.



9.1At this stage, it may also be noted that it 1is not
disputed by the tenant that he was in arrears of rent for a
few nonths. He only disputed that he was in arrears of nore
than six nonths. The finding that such arrears were for 4
nmont hs, is based on not only the appreciation of evidence on
record, but also on the admi ssion of the tenant. This being a
finding in favour of the tenant-petitioner, is another reason
for non-interferance in the present revision

10. In the prenises aforesaid, it is obvious that section

12(3)(a) of the said Act would have no application since the
tenant is not in arrears of rent for six nonths or nore
Qoviously, therefore, the case would be covered under section
12(3)(b) of the said Act. This is also the conclusion drawn
by the | ower appellate court. The next question which would
then arise is whether the tenant has deposited in the tria
court the standard rent and permitted increases on the first
day of the hearing of the suit, or on or before such other
date as the court may fix. Even in this context the |ower
appel late court has recorded a finding to the effect that the
tenant has nade a conplete and total deposit of arrears of

rent due till the date of fram ng of the issues. Furthernore,
even till the date of the trial court judgenent, the tenant
has deposited the appropriate amunt (or nore than the
necessary amount) and that therefore till the stage of the

trial court judgenent the tenant cannot be faulted.

11. However, when the |ower appellate court took up the
consi deration of the factual aspect as to whether the tenant
had continued to nake the deposit regularly in the appellate

court, in respect of the period of pendency of the appeal, it
found that the tenant was in arrears of rent of 2 nonths, even
on the date of the appellate judgenent. It was for this

reason that the advocate for the tenant had given an
application (in the appeal) that he should be granted further
time to enable himto nake the necessary deposit so as to
cover the arrears then due (on the date of the appellate
judgenent). This application was sought to be substantiated
by the submission that if time is granted to enable himto

deposit the necessary shortfall, he would then be entitled to
the protection of section 12(3)(b) of the said Act, since he
could then be considered to be ready and willing to pay the

rent, as contenplated by the said provision, in the |ight of
section 12(1) of the said Act.

12. The |l ower appellate court, apparently did not directly

deal with that application since it was given about or on the
date of the appellate judgenent, but discussed in detail the
rel evant |law applicable to a situation where the tenant has
failed to deposit in the appellate court the rent "regularly".



13. After discussing the various decisions placed before

it, the I ower appellate court, rightly chose not to rely upon
a decision of this court in the case of PRAVI NCHANDRA VS.
SARASWATI BEN (18 GLR 8). This decision has been overruled in
a subsequent decision as discussed hereinafter

14. The |l ower appellate court thereafter discussed in the
correct perspective and drew the appropriate conclusions from
t he decision of the Supreme Court in the case of GANPAT LADHA
VS. SHASHI KANT  VISHNU SINDHE (19 G.R 502), and anot her
deci sion of the Supreme Court in the case of MRUNALIN VS.
BAPALAL (19 G.R 1090). These two decisions of the Suprene
Court have been followed by this H gh Court in the decision of
VAJUBHAI VASHRAM VS, PARI KH MOHANLAL RANCHHODDAS (19 GLR
1007). It may also be noted that this |ast decision overrules
the earlier decision in the case of Pravinchandra (19 G.R 8)
(supra).

15. The net concl usi on which has been correctly drawn by

the lower appellate court is that the protection of section
12(3)(b) of the said Act is available to the tenant only if
the said provision is strictly conplied with, and in order
that the tenant should not 1lose the protection of this
provision, he should have deposited the arrears of rent and
permtted increases as and when they becone due, even during
t he pendency of the appeal. On the facts of the case, the
| ower appellate court found that till the date of the
appel l ate judgenent, the tenant had not nade a conplete
deposit of such rent and pernmitted increases, due and payable
till the date of the appellate judgenent, and that therefore
he had | ost the protection of section 12(3)(b) of the said
Act .

15. In view of the well established principles of lawlaid

down by the aforesaid decisions of the Suprenme court, the
| ower appellate court cannot be faulted in drawing the
necessary conclusion fromthe facts established on the record
of the case. The |ower appellate court, in my opinion, cane
to the correct conclusion that once it is found that the
tenant has failed to make the deposit so as to nmake up the
appropriate amunt due and payable till the date of the
appel | ate judgenent, the court had no discretion except to
pass a decree of eviction against the tenant. On the facts as
found on the record of the case, particularly when the tenant
was in arrears even on the date of the appellate judgenent,
the |ower appellate court was justified in taking a view that
it had no jurisdiction to grant himfurther time, so that he
could then pay up the arrears due on the date of the appellate
judgenent, and then to cone to a conclusion that the tenant
was ready and willing to pay the rent within the neaning of



section 12(1) of the said Act.

16. In the prenmises aforesaid, the judgenent and decree
passed by the Ilower appellate court is required to be
sustained and the present revision is required to be
di smi ssed. Accordingly rule is discharged wth costs. Ad
interimrelief vacated.
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