IN THE AIGH CCURT CF AkRALA AT EARARKULAM h

fresen. s

The Honourable Br.Justise ¥. i, Faripoocrnen
Monday, Bth day of July, 1985/1Tth Aghudne, 1907,

-\:11.1._._{'_._'.5:!.1‘F [l 1?‘@. E.

LS. el 75 of 1976 of tne bup Court, Attingal.
Coo Mo 229 of 1571 of tna Mansisf's wourt, Varksla,

APPELL TS 1= Appellonts - Defendsnts 3 and T

4. Raman U nithed Balakrishnen Unedtzan,
“Vakkayil Vesiu, noving Aiso
Pathuvalvila Puthen Veesdu, Veltiyar,
feves Lpalem desom ond villsige.

2. Kesayap Unaithan Jnd akrizhna Fillai,
Kalivilil Veedu, Vetiiyars,
navallknlem Deccm, du, ¥illAps.

By Aadvs,F/s.b.ouxunsTan Nair &
: ' A, K. Chinnan,

H1= Plofinbilf and Befendanta 1,2

ABSPLMBAL G- Responrent
4 ta ob

‘4. Hocumkunjanmia Thenkapma, Vekkayil Veedu,
neving alse Putnuvalvila Puthen Yeedud,
vettlyara, [Mavalkulsm Deaom and Yiilige.

5. Yunehanws Rochukunjemms, do. 4o

%, Remsn Ukmnilthsn Raghévon Unnithar of do. du.
4. Ramen Unnithan FMenikentas Unpithen of do. do.
5, kochukunjames Dneldomis of do.

6, Koshukur)émra Surs thy o of do.

E':f bevs, Bfe V. Vyasan Fotl & Ik Fugelhan.

This Second Apeal

the court on the same dsy deliversed the folrowings-

and

having been hs=ard on B P = 1365,
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' 4us plaint scaedule property om 19-10-1971. Th

" dociwents aforesaid are invalid. The defendants |

hswe ne right over the pluigt property. The plaineisf
instituted the suit for declerstion of ner title
and possession in reapect of the ;.ﬂ_aint ::.-rc-pért}r- &nd
fop-ratting up the scutharn boundary of the seme.
A4 petpnenent injunctien regtraining the 7ih defendant
from trespaseing into the plsint schedule property
was 2lso prayed far. BRecovery of posscsaleon was 2lso
prayed for iG gése the- PEh-defemdent happens o tike
forcible possessjon of the plaint property. Defendauts
2a 3 Enﬁ 7 contested the suit., Execullon of Ext.ad
Will was denied, It was atfacxed as @ fabrieated
document . _R&mﬁn_lhmitnan had rnc dizpesitive mind
on the date of.BExhibit A1, He was incompetent o
ExXecuie =8y n-i.;.l at 'I;}-if:t 'ti.“"'e' By Ixt, B satt] ement
deed it w35 p:;:rviued. that whe propertiss which are
avt allotted t1..': anybody t;ha:rr_.{i_;n will be shared by
the plaiatiff and defendants 1 to 6 equally after
the acdth of Regapednnithan, Toat rrovizsicn will

1 pravail. Thersatfter, Semiy Unnilthan wes incompetlent
te £ execute Pri.At Will.,  Ext.BE martitian deed
execyted after -the demive of Raman Unnithén In
pursuance to whlch parties Bre In poszezsion of the
properties und Ext.dd sale deed dated 1%, 10,137
wop executed in favour of the 7th defenduut should
prevadl. The 7th defemdant iz in pns_l'esﬂicn of the
entire 14 cents. Hg is & bona fire purchaser for

value, The zuwit shouwld be dismisaed,
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2} -+ --oThevtrial ourt found that Bxt, Al iﬁ.ll :
i%&“gEndfﬁé*Eﬁa-valln anc that the pleiatiif is
'Eﬁﬁitiéd %b gét g declaration of title oo the strength
of Eyt.id &0c L0 recover peszesaion of the pleint
scheduls croperty i'rc:m the Tth defendant, Thls was

pﬁngufEEﬂ -b:,r't e 1;«51- app#)‘? ate comt, Some mliffie-

_..-_.LITJJ.'IE Lehardi 'ﬂ '"..-;-rzmmeut injunction grar-ted '

-aE-“nh.E the '?t tl-;‘fl';‘"dr"'l- were pade wy the lower

Vol

app@]'li"te tourt, The :if:'r:'l arstien regerding plzizhirf's

titie and. FEEE?F‘I‘j.? af ;:;n zagzsion of the plaint sehedule
prL.p-e-r'!:y I‘rcu_ 1:.‘*:13 F*h dEJ‘erm_a"t ordered Ly the I:'}-i.-:l
pourk, wWas ::mmlrmeu. I’he ]l ower appellate gourt Aisq

Bl I:h@ p‘L-i*"L*FI" CHY, Taorver cobng profizo

freal oz
LR
Fron L "f""u n;lﬁ-"'er riant a:ﬂ; the r&te of 4.4 - per annurn

-fr:im tha "-:tE' -:r = 1% till recovery of pessession,

- x

sefendant s 3 ,nq T hﬁve caue up in Secomi fppeal.

i T The ,_f.'a.‘_ilwmg _'{;hree questions of law were
foraulagec S substactiel questicns of law arising

for censiceration in the Second Sppedi ol

{1)  ¥hether the dus sxecubion oI o i

can he groved wltiout the prodoctlon of
'the orizinal #11 esvaen 1f tne conditions
i Secticn £5 of thae ¥vidence ACt wre
gatisfied and secondary- evidence s
agmissibie.

{44} Mgether oo & proper dnterproifition of
m::t,. AT cettlauent daed the finmedng that
the auit p""{.l];l—*l"tj’ wes not disposed of

En? the exeeutant wuder Hxt.31 1s legsl

Lin . ENG pEOmer.



K =D 1yagbher on the facts anpd 1n the n
B s c;rcumstanneqi F tha case khe A
_i:n::l.in.._r, t:.PLEt* 'the plainklff hes title \
over tne Hiit property 1S lepsl sbd
Copreger. -0

- hs S T ] e v
Bk ok '*leard ::::m:naal for the gapellantd,
i A

?rir._ﬂﬂumETAF Lai;, &0 clunﬂe1 for the respordents,
#r,‘lf Waahn Fntj. The :n.Ein ptrj_]:'-‘t stressed was tnst
sr:_--::-e:rrctar'}l' iwiderlc& =1 th& will deted 12.85.1%95¢ fExt. A

ah¢u_h uﬂt nh?& bnen ul;amed. It was alst ool Bnded
!-

L¥eh ﬁwh.F1 "as nnu Drﬂperly proved. M poing through
tﬂa rELevFﬂt p‘nddiﬂgs oy d the evidence in the CaSEy

DL D R !_L_ i

T am uﬂ?b]ﬂ tu Eﬁt&ﬂt thlﬂ submission. If 1s trie

'l:m.* t"m_- I}l'lﬂiﬂﬂl wil? of Aspan loaltnan dazed

12_ “E h uns *mt nrmurpd, meru A1 18 oply & cortlfdl

- Cony of‘ tﬁe “#1"1, '1"-1& c-arti*ied :‘:-un‘_'.-' cf the wWill

&t —' 1|r 1

{Fxt_h-] we s r;nduﬁ&d Ly the plz 1nt‘f' mrd Lz

thrmsr:ﬁ FHE. ‘.L"‘:e anly objentim fehkar by the dofence

san Enst he ik net plhpetent to wrove The wWili.

; o T TP A w g A i :
Mg plrinkiff ghated in Bhe replizabisve EheT the

nH‘*rLF; of Bt L. WAS with the %ro Astoncint, ohe
of *‘m: Hrc:*‘nnrs. I~ter s.rm yneeretoos fROT tihe =il

wa;-with-thezlat dereadant, her OISl She filed

: Tin 1212 of 1977 to direct the Ist deferddnt €0

pruédaa'ﬁﬁé“a?iginal 411, ‘The Tot defendant did oo

CCRronuse tﬁe'”ﬁi'igifﬁsﬂ +i11 im.court. e plaintiff

: M-

Lnr.: s*epﬁ tﬂ n;reﬂt the Lab Heglstrar comgerned Lo

DT GUCE ..lma ur,i Zioal ave {iavle in the REeg istr-:--.tj.:m

Depafhdetit, Ext. ¥, the office copy of the 4ill wa!
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. ? o prﬂduﬂed ’ajr F’ﬂ’. ine Head Clark, BExt.X2, Thunb "*

h = “f! = | - 1me$3mp reg.‘lEtﬂ" wag ulsa Hrwed by hig. Pez D and
{= MR W '.: s '. | 3, arl} the &ttesturs tc the ariginal %i11. ‘they 5‘.-:“'::'!9':1‘
Ti"- B e R LR i .1_};}5 *111‘ f_l;‘l:_.'.l.- e*l.ud-en't I'!}I:n the shove tihast kvt, Al
= . i Al e T

c&:‘tifiad_ c:m'_.' c:_r tne-ragihlier&d decument . was T:rnduce:i

G- qnu,r_e;ed E-j' HE g 1hE culy abj e:—.til:rn WAE ol L2
W

boan e S

WY rmt empetmh .n. ETGYE [ra 3ume, Tne attestors,

Tha pi"’int_i oy tﬂuk q?laepa tn direct the Ist defe-cant,
whio R t*m uﬂ,ﬂd‘j’ -;,1 the :vr...ffinrl_, N :zr:}:'iur“e l:m-'

phmd. ShE 1;_, 1ot dc Bo. ixts.X1 2pd X2 sre the
. 5 o e PR
. . B P 1
.-Lm.r r“t g }.. ._.Lt.]'.'s g_-..-e-. lu J.E ol the office f“." toe
.__1]:- =%e;:-,s_'.:-.:t':3r" f-r;-'.'.':;__r..i.'ig,_.,cu E:k,".--T TWh, the 3rd defen-

i 1
aa v . el "h.

- u:L—wt Er‘ttl..mi'}ﬁ;l}" E-‘I:c!‘f:Ed thit on Fathar'zs desth

all na mﬂrg 1.;'; t-‘,fll'=‘“ posgession of the iIst

dﬁfer_u:mt.. - I"‘.___‘;_;‘jEE L-; “LJ:-’L":ﬁ.-w;g,, .L Mowe mn ccusot

T e ler:-:: ._'I,,,_:.-I. -_1';._-‘??1""?:_, -msx,:L;jue«.:ir 1n p'rn '['iilbi’ﬂﬂa "Ly
welyloz on Etuaﬁj‘,;fm%* i *’n;, ﬁl“ "v:l;f r‘hI.Er..l.‘_"l Lp rilthan

: ,‘“*—m_g ;.1- fdates 12,8; ‘19’;3" e Eﬁ-:l:l“-u-.rj.l" RV L dmce cﬁ "t.'r:Le i3]
e -\. & - e 'h.. i
. * . owad praporly n:n* ‘rd wy tnre -::mut-:; ] awr, - ‘aection A6
:.-'. i ; ..-1]'1

o Lhe: Bardl .h.n_c- u ;‘:5‘.:"..- A L sttrocbes, L -w.iis

view nf Lre oF 'i'.ﬁ:.i:. 18 cannot e wald either thab e
secordary evideacdof tae Wwill anculd not have peen
L nerwitted or thet fue executlon of the #ill hes nct

| h&ter;.pr:}‘.rﬁﬁ iiz 'th:i'; sase, scb.Al #l11l his beon properd)
ged Suly :r::trr-gd'. :lhe guurts helow were justifiecd 1a

vlaciny, rellance m Bxt. ol
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St e ":-‘.f.;:»-féi"iafﬁ:"' ;Eﬁnsel feebly conthaded  §
* hat” i,ne Euih ::-r:mnri.}r -ma ¢isposed of by B:rli‘-;jt :
and So bl ‘i.; in-::mpr—t Fnt‘ The ruleﬂmt resita}
B -'are E:lr.'l::‘ﬂ#t{‘d .’m pa"rn. T r}f the Judgment of the los
appelld?:lﬁﬁa;é It s e'.h;'idunt that tne pleint

property isla'_t;.:-;“-t dﬁélt IE8 T h"ILTI:.E‘M TIOr WAE pUrpa
'té B iﬁ.ﬁit’ﬂﬁ"”’i. I am of the view thst +r1& N opar

:iéélt !..rj‘ﬂh 1_.,. E.a‘t h mg nﬂEI: dealt with &g #EPE

ok 'EhE' nuﬁﬂ;:t rr!-a‘LtE'r r.::.i'.‘ ﬁt.Eﬁ settlement desd,
ok 1 -\':_ P b - 4
5} ‘Ko other pn.tnt wBE rzised in the Second

:’appea,l. Iile.,_:_jm.gmem #nd decree of the "c:wer hppel*

T

cnur-t: aw& Eff;mgd., The Iecond appeal is w.i,th-::ut
" mer_i‘t_. & ""itﬂlﬂ"mﬁ with costs.
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