. »
i \

In thz High Court of Eerala at Ernakulam
13th December 1958
Preszent
Tha Hon'ble 3ri M.3, Menon. Judpe , an d
The Hen'ble E7i T, K. Joseph, Judge,

L, B, Fo. 23 of 128G [T-Ef}

0.9, Ha, 30 of 13%F of Mavelikars THMztrisf Court.

Appallant - Mathal Dusech of Fanwmprathu Puthenvesttil, i
Luttaoperoor Jurl, Hanbar Pakuthy = plalontifs (died)

Bepal helrs. 2. Tuseph Mathail of Hananpratim, Puthele
veettil, Wultiesmarsor Muri, Fennar Palcethy.

3. Cuseph Abrahan of dos
4, Cusaph Maihew of do.

Implaazded as additional appellants vide order om O.X,P.
1508/65 dated 14-3-56,

Ty adwoate Srl T.X, Esrien |
'HEsﬁnndents = 1. Velayudnan Pillal Naravand Flllai of HMaratfe-

tha Padeettalnil, ulanjlkerme MHarl,
Mannar Palkuthy - 13t dafendzsnt,

=, Dankaran MNalr, Velayudhan N=ir alsc called
DeVy Talu'Fllilal, of Chudukattllaya Palaitia
Tadaittethll, Tuttenperocr “ard, Eannar Patathy

Bnd dafendant,
fio,l by advecste 3ri A.3, Halayanén Asan.

Thil: arpeal cowing on for final hearing on 1R-12-1355
and havlng stood over far copfslderatdion (il this day the
cowrt delivara? the fallowiop

"i.g‘l:‘_ rﬂ_,—[__l:\.L-._-‘: L-EI - ’I'." = { v 'L! Eltti-%d%‘!'?nt
Thiz i= an appeal br the plalntifs din 0.3.Ho, 30 of 1124
- of the Distrdet Tourt of Mawslikaras. He dlad subssquent to

tite Tl13iing of the e2ppesl and bhis belrs have been lmpleated as
addftlonal awpellants, 2 to 4, Iln pursuwance of the order iu
CaleuPue, 1BOH o7 1555 daled the ld4th Angust 1856,

2. The present suit, O.5.5ha, 30 of 1122, 13 & sudi to

L]

zat aslda the ax parte desresz in U.3.0o. 45 of 1112 of the lis-
trict Cowrt of Tullon., The plaintiff had f1lsd a petillon bo
ot aslde the ex partbte decree on the ground of fraud in tha

servlze of sgmmons, That petition, 1t seems, was dismissed by

the trial court and the dismlagal sconflrmed Wy the High Court




As. Jafsly

. Tesue Ho.t of the sewn issues ralsed 1s:

of Travaneors 1a 2.4.4,00, 38 of 1123,

tpether the arder rejseting the application to set
aglde exparte decree operate: as Tesd Judizatat®.

The lower contbt quotal the fallowing passage from ATI T.L.JF.132:
WIf the very fraud that is set up in the sult was set up
in the appliecatiocn to set aslds the ex parts decree and
" the comct after going into the questlon of [fraund rejected
the application, the sult would be Lbarred as reg judleata
unless tha fraud was o 'such a nature that it spald nok
proverly eome withdn the scope of inguiry wader Crder IX,
T, 18 of the C.P.C.".
and held that:

nthe prazeant suit 1s zlearly barred by ihe ruls of res
judieata™,

4, Wyen the patltion f£iled to s&i aslide the ex parte decrea
was not before ke court and the Judge was very nmuch in the posil-
16n of the 7rivy Couneil in I.L.R, 28 Calcutta 471 wher=1: they =zald:

wija have nothlng before us, but the bsre faet that the

plaintiff endeawured Lo get an ex parie dacres sel aslda

andar 3., 108 of the Joda of Civil rrocedurs, under whlch

the Caurt may try whether the sumnons was seriad of whather

the plaintifi was preventsl by say sufflelent caunse Fron

arpesrlng,
o Aoeunents have been markad or oral evidsacs adduced 1r this case.

5. Definite evidencs Is certalnly requlrad before a coaclusion
can he Teached as to whethor the preseal sult 1z barred by Ies
judicata or not and wa have zome to ths aeneingios that we should
eat zside the decres shd ramand the case &t the trlal eourt for
fregh di=zsosal serordinz to law after glving the par.ies an cppoT-
tunity to adduce a1l relevant evidence. Judgrent accordingly.

5, Tha cpets of Lho apogal will e sosts i the oause.

7. Tha ecourt-fee pald on th: mermomAnduwn of appeal will be
refunded to the eppellsnis ss provided by section 10 (ks (1) of lhe

IravencoTe=Coehin dours Fees Aeh, 1120

18-12-125%, 5d./V.§. tenen, Tudge
[, - .
o 2d, /T, Josaph, Judge.
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