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_ IN THE HYGH COURT OF THE STATE OF TRAVAKCORE=COCHIN AT SHUARDLAM.

Prﬂﬂént - _

#7he Fon'ble ShM K.T. Koshil, chief Justice

e Hon'ble Shwi Ne Vapadersisn Iyengar, Juige.

OeSe No. 120 of 1128 of tha Anjikalmal Disteict Court.

and

S+58. Ho, 26 of 1954,

Adpoeliant:e Flalnbiff.

Marlam, wife of Wampilly Variath Ouseph, residing at Narskkal

Mird, Naraklial Willege, Cochin-ilanayennur Talule. |

By Advosste Shrl 7.i, Mahelingom Tyer.

Eesrondents:- Defendants. i i
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Funhi Varcey son of Enrfstmittathn Mampllly Keebw Varikth |
re2iding in Pallkkeparesba, Eravonr Dason, I»Ia{.!a'ma Village,
Cochin~Kenayannue Taluk,,

Mariam, the wife of Ne, 1, died, Her children and helss
helng pmoaens, residing In do. doe

Wnor Pappu} brother of Mo, 8, resldlng in do. do. by

guardian ad litem, the Nazir of the Anjlkmimm] Mstrict Court,

The helps of the decoased Kochu Kunian of Puthenparawmbu,

I»Ia.ﬁm;na Dagom, Hndamm Tiliape, Conhin-Kanayanrur Taluk, heing
his widow, Koua, residing in do. do. ' '
Prru, deughter of No. 4, tescher in the langeyil schecl,
msiding in do. 4o, 'ii".:h;i:,
Annamma, wi.fal of 0likkel Pelii, do. Desom, do, Village, do,Talk
Werlan, danghter of No. 5 and wife of Thalasesri Ouseph redlée
ing in Kumbalam Desom, Kurbslaim Yﬂ;laéa,cnchin-ﬂnnamur Talul
Asli, duaghter of Wo. '?.aml wlfe of Thevarekxkettu Opseph, Ié=
ghding iri Thevars Desom, Bramkulam Plllage, do. Taluk,
Karavils, scn of Vilangattll Kechw Ouseph, residing in ¥edaoa
Desom, Fadam Village, Cochin-Kansyermur Talok,

Marinm, wife of OCuseph, reslding in _I'Ia:iumpumthﬁ Palathingsl ;
Ponithare Desom, Ponithars Village, Goehin-Kansysnnur Telui,

%y Advocate Shri N. Kumersn pehen for Respondent 1.

This Appenl Snuit havine been finally heard on 8-6-1956, this

court on 18.6-1966, deliversd the following:w



Uslivered by Yoshi, G.d,
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{Keshi, C.7, snd Varadezrais Iysngar, J.)
A8, No. 28 of 1954,
JUDGHENT,
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Trla i'.-: a plalntifi's appeai. The Lawer gourt has pasaa&
a ::rel!m..uarf decrea for parti Ficn declaring that the plaintift‘

is entlvlad to. twa-r‘r.hird ShEI'ﬂ of the plaiat properties, Shn

¢ladmed a ong-tihird share in her own right ang. a.:mtr.m- ane=third -
us assignee of Lhe rights of a Jeceased gister, Defendant E.
si:me deceated, was the other zister and dafendants 1, 3 and i!f:

. represeni her Jnterests. The pl:l.iﬂ'tlff and har twn sistary

were Lhe sola helrs to the prﬂparta.e*: af their muﬂﬂer Knrc
[ani g,

In the appeal the only pelint prsssed before us on bshﬁlf' :
of ke plaintif'i"-ajmel-lmt wes that her elaim to a twosthird
srare of tha past profits aug*t Aok o have heén disallowed by

the }ower sourk, Auc:r:«rt}iug gl her past profits constitnted &

nartible assat of the famlﬁf a3 :u!- 2ueh &8 in Eh-El zase of the

itmnmb?r: wrn;ert:.r she was gititied to a twn-third sharda of it
fhough before the lower e.:mrt and in the. memoraridum of appeal
s this ﬂﬁ_ﬁr_t guch share was clalied 1n Ghe prof] ts cmﬁéing

frem 1107, the year of the death of Lhe wother, in the argum:ﬁt

ke elade wis llalted to the share of L:ha prafits for six years

imeadlately praceding ti:m Euit. The ILoiwer coort has a]'lnwed thue
plaintiff %o realise hsr ahaa:-a of the srofits frox the dam ol
bhe instikuil on- of the_ J_Hu-i_t'-. “Fa HBahalings iyer appearing for
the plaizatii'f-&.ppellmt .-cmt&nda:i that tne #lew tadien oy the

" lower eourt that pask profics cannot be allowed to Lhs wlaintifrf




allowad,” Again ia determining the guantom whidh the plaintd £
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inasmnch as there wad no praver in the plaint for acoounting '

-
govery iroa her or hef'_aatat_a pamna b be sustained, For the

of the profits recelved by tl'ﬁ: goupyier=inecogsassim and ro- | %

purnose of this appesl 1t is wmnecessary for us to oo ider

whether the 15\-_:51' ::_t:m:_rt"'s view is Pight or not. Ine above ls
it one of the raasi:anﬁ m'Eﬂta.umd by the learnsd dudge to nega- -

tive the plaintifi''s -::.I.a,i:m for past profits. dssue (1v) T+ .

lated to the qu&;ti_cm g;:r_r- vask profiks, issue w_ill reiated to

‘the value or cost of improvements effected DF the co-owner-ine

pessession and lssue ({xJ to the plaidtifT's contribution toe

wH S ::umnu:n'ﬁebts discharged bvr the c"o-nmer-in-pnaaeaaim.

Ao e e el

The quasticn raiamd b:,r thesge issues have heen coistderad Lo= :

rether. 1n ﬂlspnsu*r nf thﬂ ula:Lr.J of the cumwnerﬁm--}ﬂﬂﬁle*ﬂim

'f.-:.r ralua or aorilal aasts af th& 15151‘::?:3:113:11:5 affectod durdng i
DX

tha pericd of such possessian, tmmr’ls the ::v:.«m:" uling part of - "F
palazramn 19 oi Ghe judgrent the learned .:ud._.,a h&sjita‘t:qd' :
"ial Aag co=pwners in acrtﬁ.ial- possesalon anui in &ntua.l rscuipt

the in¢cae, if they ‘m:ie BITY 'mr{ﬂrﬁﬂmts, it has to De ~
predunad thay made 4% for the @ e:mf it of &lj, t he eﬂ-mers a.nﬁ,
supservient o their risghbs. 1t has te be rousahered that tha
Co=owiel's who were not ln actnal -_'.}I:I'E&'rErﬂﬁil.:'ﬂ wela nol I::l-a.lng giﬂla{;'
Ay ghare in the income, tnder the clrfeusstances the clalm for

value of improvenents ralsed by defendante 1 %o 4 cannot I}E

:. .|.'\-_-_:.'_ et (#- e,
Lt < T -

has o gontribute tﬂ'l.-.'Eﬂ"fi.B comzor, dabts Ziseharged by ﬂafanﬁant&

1 to £ the lgarned Judge heas stabedi~ "io fixing the amount

which .ﬂEfEHﬁa.ﬂ'tﬁ 1 to 4 ere entltled on scentints of bhe 11sbia _
1ity &hey discharged ia .respect of the expenzes {or the funersl ".‘.
af Zpchumeriss, it has to be reaerberad hat fhmr Wware anpro= _:
priating the wrafibs of the prup&r\_tsr. Tgking that fact lnto
ginsideration, the defendants camnot he ziven ocredit for any _
intcrest on the #s. 100U/~ which has been spent for the funeral, q
o b .._.H.'...;.-.*._.-.....,.* Dpfendats 1 to 3 and 4 are
entitiad €0 g gharzse over the plaint zehednls prooerties to

thit exbent and for B2 intarest on ‘{'..ha.t Pfroa the date of suit, j.



1.-\.

1

g g

S48 Yune, 1966,

S | O

AR - g

=} 3 =

The di-s'enﬁaiicﬂ on hhe 1:#1153 E-efarrmi to above 12 concludad
?.w tha 1¢ﬂ-ned dudge t-h:.m-e- “I.Iafndants 1 t;:J 3 .Em.t'-i are not
entitled o any value of imprwe-ﬂents. ihey are enkitled toa .
charge over tie prupertias ta the extemt of Ke. 1058«1e]l zad
interest thereon from date of suit at oy The pleinﬂfr is not

" allowed to rwu:rrer any El‘l-i.'i'."E in thﬂ vrofits of the prupmrt:les

tiil dete of shit. She is antit-léd te a afa of -the prafits
from the data of auitr. Ther &;nmnt of profits will be settied
by the fin'al'&a-:rea. . ”1 rleei&;l_ug ths quentmna covered by
the issues under reference the. 1earneﬂ Judze ‘has tried Lo maka

an aqu;{:able adjustment aml 1n our epinlcn no one party can

e allewed to qugstlan the eerrpctneaa of thﬁ' finding rﬂlatzlxg

to any one of thed without re=-spandng the other findings a5
wall., ¥e do nok thinlt that imterests of justico demsnd =sveh
rowopahing. o the whole the lmmﬂ& Judge’'s findings are just

and enquibable. while the plaintiiT iz not allﬂwe*i teo rocuTer

.. -past profits gefendants 1, 3 &nd 4 are 8 r ;gim::u'mﬁrthing foy
lmarsving- thﬂ proserty ot by viay of interesi on the plainil {f's

ehars of the comgon debbs diﬁnhargeﬂ by *hem e ﬂaa:-.ndi: there-
fore, find any justificalim w0 iﬂu-'&rft}l‘ﬁ wltk the lawer court s

degl 510, : A

-

The npﬂe;:il_ will, theref::—ra,lstmd Giﬁmiﬁagﬂ." I_Enw-;ver, th

the circumstsrices of the iase wg make n¢ order for costs.

. OrdeT aceordingly. '

E-Iir"l- Kth ECI-":Ilij ':-I-Tt,
2d - ¥, VYaredarajn Ivengar s T

(True Copy)

e Rt ]
Uy. Reglstrar,
for Regl strar..




