{Keshi, C.4., and Varefdaraja Iyenpger, J.,}

Appeal Suif No.48 of 1354 (F)

dudgment.,

Veradsrs ja Ivengar, J:

The =ult which hos given rira o this
appeal was for monsy due vnder Exhibit D hypotheco-
tlon “ond deted 17-4-1107 and securing the halencc
unrder an overdralt account spensd by 4he 1=t defend-
et with the SBonuth Tndisn Peeplds Bank Tid., (in
Iionidabion), +hﬂ plalrififf fx *ke purchoasr afl
bhe ofubts of the Bank under Exhibis T from the
Offieinl Liguldator. Aceordioz to the plaintiff an
ameunt of Fs.3001-15-3 pies wasz outstanding dus
et the eloge of the transzetleon on 39-8-1109 CoT =
radpondlng to 1l-2-10G54 and thisz slong with interest,
come o 118,8%54-15-6 plea for whick the claim woa
mades in Lke puli, which was 17id on 24=-5-1118. The
lat delfendant waa cX parie., The 2nd defandant wo
huad been imclessded ag purcheger ﬁf the property
charged under Ext D, put the slsinkiff te progof of
the Pattuvarami trenzaction and o the amouvnt actnal-
1y Sue. He objected apeciiteglly hewsver thet the
inseraezt Liabllity kad besn put deown in excess.

23 Fos cours Telow on 5 previous oocE8ion op
15tk Decenber 2947 decreed the auit in faveur of tha
plaintirﬂ?thnugh dizallowing his praver for further
evidenee. IT foupd for the purtezs, thot the 1=t
defardnft ned Pattuvarern daslinga en Pagt of Dxi D
aypovhacabion bond te the exitent of the principsal

mnounl clained bat the methed of coleulztiasn of
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The Znd defendant then wreferred anpsal bhelors
+he Travascore-bochin Thigh Court as 4.3.Ko. 10 of
1124 (7] wrile the pleintiff filed crczs-aeppeal
in reaceot of the inkerest disallowsd. The High
Court, by ita Jndmient in tha a-weal dated lat
Oetober 19562 oheerved that tha ledmer and Journal
malntained by the 3ank hzd zlape heen produoesc In
the care w thout eny atbenpt =f proving the walldi-
tr pp nenulne characher of the transactions, the
1at Safendant even, who woa ex perrie, not having
boan exar’nad. The plalZntlfl exanlned e= P.W,.2
had as perasnal knowledge about any of the fran-
aaptions, nor wWas the cssrisp of the Jani cxamin-
ad an P.W.1 abls te epsal Lo the trensartlone. Yhe
chaques ssidlta Favwae heen drewn by the lat defand-
ant on the Sankt bad not alsn Been preduced and
marenrsr Lne journsl itgelf wa2a nol complete ond
ot many rate tha pages wnloh were fo contain ths
entries corregponding bo tha firvat twe sntries in
Ext Afl} ledgey were mlasinm. Talking thege eip-
pumstencee Into congtderation t}l‘r?: Fizh Tournt gl low=
rd tha appesl bub In riew of' the inkeresia invalwad,
tnay dirceted the eowrd balow ©o disposze of the
aagas de EEEE gfter examinatinn of certalr witnese-
sa sz onraved for by the mlaintiif. Afzer romand os
ahovre, further evldence was 1et in op benalfl of both
the pleintill znd the End defendani and the ocovrl
elow haf gnee arfcin deeresd the gult practically
an the origingl basis. Fsanee this appoal by the
gnd dafeadant.

3. Tearned Counsel for the 2nd defendont -
a-pelliont contends that the oesizics of the plaiz-
tiff h=a not maberislly improved afver the remand

o _efd that thers is 3till no lessl evidence Im
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in the ceas snffic?&nt to iMzlirly the decree in
gpoesl. Howaver , having hesrd leapnad Comnael

gnil gerutiniged the svidsnos. we have to haszito-
Xor: in serlins that this criticism iz enbively
miratifiecd,  The awiience 1et iv In tha case bua
diegloaed thet tha Bouwth "ndi=n Pesrlfa Banlk LA
wea the s-~tazgor - in-intersst of the Travorcore
Feople® Bank Lid., sod 4t wos mostly In settle-
ﬁéﬁt of the lat Zeferdantrs orisginal pra-nohe
1iabi¥ity to she latber Sanik thal Exi D i6self

came Irto exiestence. P Ww. £ and &5 who wers
axAamined in the caso after revond wern co-dircotors
of Soulh Tndien Paople's Bank Ltd., alenes with tha
lat Adslendiont, P.W.4 belns alan an agent af the
Sank. P.W.4 hoa sworn thet hipaslf sad athap
firsctors »ff the Sank resuessed the lat dafendant
to digeharss bla pro-note 1liability esither By pay-
meEnt or hy exmcoubing dsevrity deed and the lat
delendant then offercd to and did sxecnte Bzt T
orerdraflt awresmant for S2,4900 po that the Pank
could adjgat the bolence ef the pro=roite debt

efcar sabtineg off the probabkle emowni due tio hip
nndor e Eh{tty_achﬂmﬂlfrnm thae Travancore People's
Lapk Lid., =less taken aover by the 8ocuth Indis=n
Faonle's Banik, F.W.4 slao praves Wzt 4 pro-nose
logn ledger and Bxb A (1) overdralfd eseourt ladgar
ard nlas Fxt B Jonraoel of Tha Hank. Bzt 4 shows
that on 25-11=-1%3F an amount of 48.4534-5-0 waz due
to the Fenix Jpom the 1st defendant wndar the pro-note,
On Dreembap P, 1931, Ha.3000 wers cpedited in that
aceo'mt helns the rwrocsedsz of » cheque lasusd by She
lat defendant a8 ageinst the ovsrdreft ;cﬂaunt F-

hinlt Af1) which showz A corrcoranding debift. POW.4

S{!,hﬂé aworn that he oblelnsd the concerned chedqus
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Pram hha 12t dafongant end olso ansals to the
reapsctive dablift and predit. P.W.E speaks
zenerally ~f the 1ishility oF ths 1s% defendand
mdar the pro-note and ovar=dralh apresnent. Th

tg =o douks tpue that thess and other ertries in
hhap gesoitis ars in Lhe rand-wrd ting of clerk

B0 Moshew whose exarinavion mlso weé apuizht for
©y the plsintiff =1 Tirs of ramand and Lthat he

hem nof been axeminsd in the cnze. Lezrned Cowngael
for the pleintiff - vsapondsnb explains that this
F.0. Fothew eould not be got ab svhzschuents io tne
womnmd, We think ke sxplansticn can be ancopted
in the aimrwslaiges, Anytow T.W.d hed sworn thet
bha proousss were maintaTnad Iu the nzual conprss
and nunder 2tz suservislon mnd that Ellmtﬁﬁ oliamias
novernd by Tzts 4 and B oanconntr djid pasg under
hig anputi-7. The evidsnce of F.W.0 coaghiat of
the Bank, twoush generally diaeouniad by ftha
remand Judiment, may alac he wefopred te ot thia
sbage to Lhe sxtent 2 loaet it sgpsaks te the dehlt
riry of Fa.BZ001=25-% pica 28 on 11-4-1834 nAz mede
iy P.W.1's own hand-weiiineg. Lesarned Covnael for
Lhe s=polleont soys bhat FExb E iz in a mmiilated
fapmr and tre chegues aunporting the antrias in
Extd A1) repdrals accouabt era 20711 nat fortihe-
eomirg . =mt bhese dafects do now, in owr apinlon,
prapk petber in the sizenmstances. T shoald oot be
toreotten, ofter all, thas the 2nd fefendant doas
not Adsry the liahility of the 12t defendant on any
nemnt Bmt hea only put tho nlaintilf tiso proot, Thae
lat ~erfendent who had notiee of the asaignment in
Paronp »f The pleiotiff 4id neot roensndlais Ris
1ighfliby nnd does not glso0 conkest thls eaia.

£ Wa bold therefgre That the pourt balew was peryectly
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justifisd in its findng on the evidence on
veoord thet the plaint transaction hes been
fully proved snd thers 12 no substmes in

thiﬂ E—PP?ﬂlt
_.-4.. ‘e sppeal fafls in the result and
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__’EL"’J 1+ 45 Almmissed with coshs.
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