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(K.T. Kosghi, C.J. and Kumars Flliai, J.)
Appeal Suit Yo. T4 of 195l

JUNMENT

Peiiyeres by huwsora Billal, J.

THIf apresl ariags sut of & sult for partitieon
of tha chare of ¢ WKohevanedan widow in the zsiste of her
doceased hushend. The hasband whone epbate iz sought
to pe partitioned was the third bustand of plaintiff 1,
e&nd plaintiﬁr 1 hersalf was his seccnd wife. Flain-
tiff 1*s firet hueband died in 1077 and her =econd
huezband, who married her in 1082, divorced her & year
or two after the marriaze. 1o 10U85 phe was married
apain by her third bugband, Eocheena Hothunni Methar,
who will hareafter bLe referred to in thiz judsrent as
Methsr, A% the time of thelr merrisee plaintiff 1 had
ghildren born 4o her first husband, and Eethar also had
ehlildren oy nls first wifa whe ned died stout bhe yaar
1632, Hethar Nad no ¢hlldeen by plaintiff 1. He died
on 3.5.1131, and oo 3.3.1124 plaintiffs 1 and 2 frought
thes oreseat sult for partiticn of the saare of plaintlff 1,
nensly cne-elpghtn, in his eptate, EDeferndants 1 to 3
ars dether's children oy bis first wife, defendsrt 1 bew-
ing hi#raﬁn gnd defendants 2 and 3 davehtarsa. Flain-
tlff 2 iz the =on of wl-intdfY 1 by Bor {2 ret isband.
Plaintiff 1 was seventynlne years old =t the time of
the institusion of the suit, znd ahe died shortir gfter-
wards. Shs Red stztsd ix the rlolnt thet che had
transferred te piaintiff ¢ zll her viphts in the estate
of her docaase]l huglberd for cﬂtﬁfdﬁra}iﬂr racaitad from
hirm, and after her Jesth plaintiff 2 zlone mrogepuled

tie Buit.



2, . Dafendants 1 and 2 sontestad the suit. Thedir
pedln eontentionm were that thare was an agreement bhet-
wagn Tethar and plalutiff 1 at the time of thelr marrlage
whereby they had mgresd that on the death of elther of
the spouses the Arviver would ok clalim the shome which
he or she, as the case way ve, would crdipsrily be enmbltled
tn undetr the dMchamaedan Lew in the estete izft by the
otier spoust snd Ghat &1 Lthe prepertizs left by the de-
cepsad spoute spouid be takes only by his or her other
halru, that pleintiff 1 suhsequently executad a deed om
26.3.1117, &x. I, relinquishing her »ight of inberitance
Lo -.‘x!-gi.ha_::*s egtete in the ovent of his predeceasing her,
thet Lhis m part of a fawily settlemant, snud thet om
secount of It plaimclff ¥ was net antitled %o clalm any
share in the estate of Mathar. In: re_;:_r:a:rd te thiz con-
tantion the plaintiffe” came was thal therTe was no apree-
ment =b the flme of the marrlage as allaged bty defen-

dants 1 and 2, thst &x. ] waz gaused to he axesutsd by

 fraud and undue influence practized on plaintiff 1 hy

Wetnrr, aae that ¥x. I and the relisquishment of her
risnt of ipheritanes by platntiff 1 were 'wrofd and zhould
pot be given sffest to. Ths lowsr wwart foued that
chers was ad agrzexmsnt as the Yime of ths msrriazy as
alliged Iu the writtsn stazbexsut, and thot 3. 1 wms not
vitisted by any fraud or undus indluence ac u:rgef: by
che plaintiffs. avertheless, 1t refused to glve effest
e Ex. 1 on the pround that it waz wold and invalid,
Consequently 1t passed a preliminary decrse for partition
in favour of plaintirf 2,' arnd ti:lg appsal 1s {iled by

defzsndsmea 1 end 2 srainat tanc pcra'liminzaw desrce.



1. Mt fheos Was 8 agreaxyfmn wetyesn Wobbor and
plalmkifsf 1 o% the tine of thelr sarrlaze that, ln the
eyent, of one of tham redecsasing Lhe atliae,. the survivor
would mot clalm aoy right of ipheritansa in the Droper-
£i3n iaft by the desessed »eTS0n and that a fzpdlly settle-
ment QI 1:1-.5 jinas of thila agreemenl was made on the date
af Fv. I apre matters which adrit of no doubt. ux. II

ig g noroitlon deed exnested by platosiff 1 end her ehll-
dran Br the firet husland bV which all the properties
inherited by them [rom the ripet busband of plelntlff 1

ard all thé sropiTties which plafnsiff 1 got IF har

k|

fothop wers EmaTLlad weon and partltisned botwaen Lhoag
prildee-, Patp Fye, T amd TT ware agoegnad on tho sane
gato and pﬂr:;em:a;d for reglstratlon almoset slmiltanesusly.
wne fub Rezilstrarts sndopzedent O thase dommenis show
that "x. IT was presented for registratica at 12 noon OR
£6.3.1917 and Ex. T ot 12.15 ¢.1. an th~ zene day. To
hoth thesze dosimerta a hrother of plaintiff 1 as wall as
& brotier of her first husband werse ptrectrre.  Flaine
£ FF 2 and Mg brother and alober 85 wnll an Rethar were
alge weasent ir tha Dk Nosd iy OFf1ca Sn cormectlon
sHth the mariptmation of thens Aammenrm, ' the dste
n? whene dp@iecnts 2laintiff 1 wme saventyLw, YeErE

14 gl mizichiff D faptohhprae years o Maieediff 2 18

5]

= waemhict b cogepatlion. Gawogwt big own ANt errested

Aot st plolzgdIU 2 nss apwn v 2y ma evlcened to SHOW
Cphp Aladits TP T wam cpunad B aremenel] Tm. [ by woy fracd
nooundus Lofluance eavtlzed by Mathior, The shtostore
no bas doepiead 3, wWas are hinoowmn ppolas =7 *he brother
and brathor-ip-law of plaietdff 1, have rot baen called

45 witpeases toc provs the s1lepstion of freud end yodue

infiuence, and 1t s difflecwit to believe th:t these
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closa relatives of plaintiff T amd ber grown un children,
ineluding plalmtiff 2. would have allowed her to sxecute
Ex, I and themselver participate in the sxecution of Ha: D!D"k-’
if Methar had induesd hor to exceuts it hy fravd and

updue infivenco. t%. I explicitely stntes that therd

was @i aprestent batwuen Methar and plaintiff 1 at the
time of the Garviace that, In the evant of ome 5 then
predecensing tha otber, the surviver would not ciaim

any risht of inheriteance In the properties Lot by the
decsared porepon. AL the time of her marrdage with Mether
pl#%nziff 1 was thibtﬂéa?an years old, sngd a2 sy be Besn
from Zx. 11 she wma then in pagsession of copnsideranle
propertias 1eft by hor first hUsband and bolonging after
his death to Ber and hoy children by him.  She and her
eoildren were then living wita heyr father; a20d after the
parrlage the ehildren comtanued to live with ang under

e poardlanghip of their maternsa grandiataer. He too
wiy & persop ol censideraple means, ahd piaineidt 7, being
niw davphtar, waAs dn2 of nis heirs, in the clrcumstances
1 ie oats tos probabls thet an agveenerh Llike tids would
havs haoan =otered iuvto by Methar and platimtifT 1 zt the
tiaa of the marvriage with & view to conserve the proper-
tles of Pledntiff 1 to rhe nitinate benefit of her chil-
Aren aleme and the vpoperbles af Mathor 5 the ultinmgte
bBenrfit of h_i.s ghildesh alams avwy? fo awald Tutape dle-
put g and caarrale hatwnen thesir chidldran. Depline with
the sakilect of marriage eontracts, Tvabjiil azaps in the third
edition of his boolk on Huhammaday Law, page 17, thot i
the wife hza anv prﬂpﬂ?t? of ﬁér own 1t ig desiratle to
make soecial arrangements about it i the moarrizge con=
track. faving Tegart Lo a.l bosse facls ond cirsumstances
we Lhink thed It 44 Coo probaule ©a@t Dhome w87 an oaraes-

ment oo giloegad DY thae deloodentg ave appgloer Lnae thoe

™y ——r
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findings of the Glstrict Jodge both in reperd to the
trutn of the agrearsnt ab tow time of the marriage as
weil as to e Peledby of whe aliegetion that 'x. I was
caused 0 bs exscuted by fraud and undoe inflvence prac-
L

innd h

s Eothor wn pladasii® 1 are perfestly richt.

k. it is maialy or <he rround thav & conbingenmt right
a2 iunesdtancs earwob o@ Lrsmelerrsd or segounced that
LE Leaymeii ]iﬂtﬂifﬁ- dudpe hae Seld bhat the rﬁlil‘:quiah—
sant of her right of lpheritsnee in hebhsr'e astata by
plainviss 1 1o wid and ocanret be pglver sffe'ct o . mnd

he hes plaesd relisnce in this eonnection on the deci-
sionm a7 the Kign Crurts of Dombuy and Hzdras In Jumstddin
Caolamhuzein we, Abiu? Puseln Zaiimuddip, (I.L.E.) AT

- mrar, ——. Y= e

Zombay 165 and fghp Teeyl vs. faruppar Costity, XY Indlan

Jenes 35.  Deallag with th: question of the waliclty
o the relingulshment of a mntingmm right of inheritsmce
af o lohawkaedan heir, . Sdr Lawrarnza Jeckina, Chief Justice,

wiw wailvezred vhe Judpgmens of whe court i yumsguddin Goolam=—
s X Eai. ) REET Bombay

1535, hoo saic b page 171 of tho Teport:

e S aptalse ol Teousy f:g ﬂtt it s proe 2
vited that the ahan‘*e of An heir-apnsrent suc-
piodlrg b0 oan Sgbics vaunts be sroddlesead
vueetion H{alle Tt iz true that In Sectian
27d) L is gpanhos e swotldod loouue seoond
ehapear o the et shall be deened o afifoct

ALY Tlie OF FuameEodn i, Ut ag L ar ioun Loers
bedng anv rude LIc:is conliiebe Wit Whes payli-
sion, sden o bracoler woudd scem oo Lo Jf 0BEJ
to ke j.rp:,-i;;. w8 of Jzhomeden LBWI  B5E€ LIEE
xmin...:-h ol Whe fagniaty wi whe LA ‘-':i-:u*t‘ 411
Unemammant BNarac Jau 98, UBSUWMOHUL Jug ELY

.E'?., R M T yuug : du Alnd s i roin
1_._1.E._| _:_E\.q. ,-Jis:i:ﬂ?ﬂal;:_:. h ﬁldﬁ?‘ .i;:: 4 e

:_.: r'.L pi l-.-ii-

L da e absets of elsar oreod to tho
COLLley « Solwaindy &0 o o evaieu w0 ot
that tnare is aoy uie ol colamedan Law istat
sencticns the ftogealer of an expactancy.
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Ly parity of mrasoning T come Lo She furiler
monelealon thet there could not te 8 reloase of
suy r chence: coopare femp ye. Belsoy, (1)
Prae, Shan. E4L5T,

i 5o K Shetty, OV Inedan Cazea 35,

a Tull Pensl: of the ¥zdres High Dourt hag, aftear ponaliera-
£2on o she ueior deelziazng of that ouuwi o tie monbrary

snd mlms comge deefiafons ¢F tho Jobar o't e id what

Thers iE o leece raetenctdzanss of anthorkty in Dawean of
ke wlon thed s fvpoafor s 3 capnnadatlon % the Tizht

s imherdranae bofore that vight vighs ie probibibed

o tho banomeost Low and thet as e rules o¥ Bako-
wepnn Lew mre not arfocked b rhe Yy smafay !.'!‘-'.F‘!"EFE!!"'FF Let
it is ynnucessary tn covsidEr whether thig tpgurfar or
rarunsiation would nob al=c be invelid vwmder the provi-
gicns of “eetlon b of the Jransfer of Property Aot itselfV,
tut an lmpertant excaention to the eemaral ruls that a
hahaﬁ;fnqn w3ir eganet trenofer or reapovscs his vlght

t.n ipheorit has hesn recogoised by eminent writarn of wexb
bk, cgmtion 37 nt Tyabiils tubkammaden Law iShird edi-

tion, npagss 383 and 3F4) reads == fallows:

T4 #1f% of the ergegtatien nf suepesdine 10 tho
eatate of ¢ Uwving verzor is not wrlid;
eroyidee firet thet mmder “his Tihaa fabard

12w kqe gxmeetans Triee of 3 MivisnT pirRIn

war ompswar him to dizpase by will of pro-
ozt pyosed ar she heguasthelils o led af hie
satate; ani sasoudly that a eontract nob to
rlads awe Iukepdtsgce et of the @rLcis L
iifing persom on hils death may valldly he made
far pead sansddivatian. SRers meh 2 crriract
is in the natura nf a family arrangement the
eyt mey leck yrmon Av wiEh Tewcar,.®

in Mpllahts Prinsinles of “chammadan Lav, thirazansh

edition, it iE =3id o page A5

"4 tuhammedan helr xay by s conduct De ostop-
ped from clalming the inharitance he has agreed
to rellnguish 17 tas release wae part 4 a eom=
promise or farily zettlement prd if he has
benefitted Ly Lie transacticnf.
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a8 flaa hogy e¥pesssly ragopnised ged
gioss 22Pent o by Ghe Fllabalwd olgh Court in twa cases,

Lase Loksiat Husglw - ME, Fideast hugada, IV Allshobad
Lewy Jrourasl L8 g [ astwel-F.kgu ya, ¥ )
-ﬂ—.—.l.—n-.—'.'i.-...i‘i-—.
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A oo ARRLT W pahelad 459 . ahpT ey Hswin ys, bidowat Husalp

AENAV ALY, L.d. 342 was 4 eges £ whienh the seoond wife

—

2y o Fhharrsdaa axaonted g desed of ralrase eelipouiszhinog

ner =latm e Sohewit in toe astane o fer susbard dn eope
sidorstilon of & Aeed AP spef ~soeuted ber Gl ender which

he aupclvtia? or o the mtoas L 2nd constibuted Ao chil-

L
drer an tho toRa ef o t=;-,-/”‘h:-, AL leheond Ml lloury

held 2m tRal, annaog

"I'he contirect made br an haelir for consideraotion
act otr Aleln & S ohelim nrgnesie pomaet be naid
te be ir gy woy 1l3arp? ar forbidoen Ty epy
tew., O fowess whoore the ooogldergtdar 1s
reccived dnd ST Le cniv ¢ emab cornpidoarotion and
Lhe oontrset L5 Eul'ﬁﬂqt artly soushi ta b2 me
forged, 10 would hs 3 wsiber of ﬂir:'-rvj'.tiu-ﬂ for
the n':-'urt T r*r'fu.sa enpaifin marPopvewne od
to meke he tislatifD par eopeaensavion when he
iz nar ear'ﬂaiwﬂ cul hiy sontrans. Pat in
parer wWhere Lhe por ek ki hodon srtfected
in 3 form wndieh mdF 1k 'Lm"-nsqi‘:-.‘i; AT tae
et to pront mrcx a8ty nnr.:.-mlﬁtien m the
Arenierad wapty the aspesaend mer well h=
ity fad, anoc kRs woimlff e m._-i beamg by IE0,

Bealinr wlth thae anesihisn shathew anah om ooesboe sh gaqld
b amnasad ta Pastfan 4 af tha TpaeaPas of Teenemty Lo,

Suleliomes . Ohipf Joatise, Yoo epds 40 o

"IF the relipauiavr=sar ic e Lt ocotups o7 2
-'""" ':"‘"' [EEE ""r--"'llﬂ-l"r'h:r* -'._f &= !:!'-'.-ﬁ- T vp;-\.'l'.‘- 1-- r,"-l"- 'T_'hm
of eomrse it wmuld he ynid pader Tection ]
bt U0 IF G- wmernle an oarpacpenl ar aambpen-b
far rot elaleiny 2 eantinpent »ight of inheritanee
WL muacansto akars in Poptio dhen B opsa
wendd o s caverned Pr tha o wlisliar of Heg-

1n "
it o R T e L

Bloe!—_smiialing  mp, Hadwss S Galwmen,  XEITTT flisthiehast LET

4
RSl L RN T ARE R i R Y A meesm

wea £ egza in Wiiish under the Serms of a ocommrrmiles ap

[}'/ & Muhammedan uaband relinguished hls right to succeod ag
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hedr to bis wifs. 1t was held in thet case thst the
gompromise wea in the nature of a famiiy settiloment and
that tae rel*.nqﬁsmant ef his Tizmt by the hustond to
sugescd of holdr ta Eiﬁ w1fs waz =t In ths MArounstancess
obuoiche slbher to Subamoedsn Lwr or to Dectlos & uf

tre Tpansfer of lrooertr feotb. .

LT

Fpar the clrepmetanses of the prafess: case and

e eYTIEsSw# terma of sx. i Lwhers cormot oe the weaph
Aok thask . I opnd 1L more froelhad ol P of &
Family nevtisment onad thai bae reliagalstuiens Gy piain-
Viif 1 of Der pright to inkerity dn Tepherie estyte 1u

vne owach af bla I:Ta-i-.,i:uuﬁir:,; e wes pade fop yalld
-.mfﬂidaratlﬁan. ho moe Dean puintad oul sleesdy 16 wus
aioper LRAED o Faulwrmaden Law Lo noke dpe slal arrarge-
werts st Ge time of the marriage sboub the F&‘Ep&rilﬂﬁ
winiph the wife ownsd, end in mg-l;:in;_; sy arrdnTENenL s
abougt ohs proporilse -f praintifT 1 beoth Jotis and plain-
23 E8F 1 hac aﬁ*ae-ﬁ thar in Loy cure of eitles &F them pre-
deceasiug tee wiher Vi sm“;:i."u e wokle pet eizin the
pipht o imheritatce LG trn - getore of ibhe ducensel PRISDI.
}-%gﬁ_t‘hm- the regibointiee o Lhe centlogens sAuhh of in-
1;5_-:*:& prde b the Ll of etic suylispe wib voild and
puU T be e favocd e oont I R0 abeeiubecy eeirboin thet

Aol

tho croesenl el dd have s ed G0 Fubla. chapbtine oeb-

prast oo R IEdres of pasatibing Towh th: omn bt and the

4 izoven @ fwihoy on B oihed. st Onthar ond plaine
£19F 4 Led corpifclehic SE;=Tans @nopd =iy gal: The chll-
ipen of nelther wule Tave iliked Ghe children of the

abeoor Lo ohars im Bl fmeops Llild o4 by th.olr perent.

Vhot Ton. 1ot iy boio sxXembed Loth Febiar and plaintiff 1

were well advanced in sage and it wos diffimuit to predict




whe would oredesanse tha ather. IR rrenA AL WAL E ey
ther wewld bave meberelly domlpad Lo aoke 8 TRadl¥ -n.-t‘r'.-;].u-_
mamt %o emangen bhe praad ek TR fipeen of 215 thw ra a0
gy vhs familr tnabodin brecznelpos spd gws Giides of .rfcah
af then ot wwaid poesitle Alypaies Yobwedn RWEolE ehiidrod
iy the Future. oo o palld Faik Ly aeu-xlmm % lu et
namar AN TUAT WRETE @A we s Mepute ih sxlebemch
yu hrg cimg Lhie et it Ix wwde, {7 f4 gpritr LA pre-
»mh koo -:;-;L.-L:z; ar rii&:uﬂﬁ!:ﬂﬁi in prdar 4 RRSITE DDA
sed e ooknesd o the Tdnlls wow parales arriesf st p et tle=—
foaph LFLRE T ﬂ‘;AH%-lH'Eﬁ bhe arpilecant grrived ot rrt ha
dewnse ts ko walld | #Re Emh_;ggf,? 2 zet, Frhabh
iy, Y958 Inedon pdcien Cudh 11E ¥y ememtiny TER,
e xmu’-' $4 pipEddfT 9 AR hob i S pud Bithry wert
wrreotingy » Tasily SEby Laatg st ¥y iT-?‘i’H‘-‘JIﬁ rognible dle=
pvhes tr o the Tubhpe | RS spe sailoren of pletotitd 1 om
iy ope Bann oand the shilares of Aethay & the abher DY
ekt ilo; lodecisbely mil dbe seepertics of rluiagiff 1 o

. _ .- el el -
wae rer swiloseu pad phelsilil WEQQ;: nei bo clale
2 vient op luberdsttiEc ip bR npuete i Melher after his
deabine  Thi renangiasiin gl bhe vhgpt W dnhucit s cone
faivol 1 . bozad phe sgrueRml §a ragarsd ta 1t wes Gade
for et matlderstiion. e sonslhderating  for thip ziree-
et 17 05 vhe progeril:s o PRS2 Hﬂ:i handad nwepr Lo
plnizgs o 4 for wor t.‘?:ﬂ'.'.ﬂi?-ﬂ-f‘::i- AL ﬁr‘ihl'-“-:tﬁ'-ﬂﬁt’t L3151 hey d2ath
sl Hwt oot 1IE ﬂ TR S R SR -1 twrefors
holr Lhaet v, 4 ods sk a1 w owalhet Jsenla w1 Lt A
Lhit  Thea oorpeer aith LY P PL A T R L 1l neb o
aiads 3 wh ek r oaf Crh ool Ll Lo Yoghoae tu uglabs Lfwer nin
Gurth o Iﬁ.'-'{'r:.*-:r-!“‘:rt:-? e rone Arnnts s deas gl Bad LG e
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6. It follows that the plaintiffe’ have £o right
to elaim n prrditien of the prapertles loft by Hethar
ard that their suic should be sisnliped.

':r'.. In the rﬂhlt.,' the arpeal is sliowad, the duores
of the sourt below 15 reverzed and the plaloxiffs’ sait
is dizmiamed. Partica will bear thelr costa in both
gowrks.
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