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In the High Court of Judicature of the State of Travancore-Cochin
at Ernakulam.

Hondey the 21at March 1955,
Frasent

The Hon'hle Justice SBhri K.Sankarsn &
The Hon'ble Justice Shri M.3, Menon,

A-Ei HI:'! iﬂ; 1QEEI

U.S. 00,49 of 1125% on the fila of the Trichor District Court,

Appellant: Warayanan Namboodri Neelaksnten Namboodri, Padinjatte.-
dathu Puthenveli Mapaklal, alias Jantteeynla, Puthan-
velikkara, Futhenvelikkars Faluthy, Paravoor Taluk,
(Defendant §.

By Advoeste Shrdi M.D,P, Hambonripad.

Respondent: Balakrichna Fisharadi, son of Padinjare Thonnangamathu
Pisharathu Héray?ni Pisharaesiar, Thrissivapercor Vil-
lage. (PlontifF),

By Advocate Shri MK, Ngravana Menon.,
This appsal having been finally hearﬂéﬂdﬂy the court deliveren
the fellowing
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The defendant is the sppellant. The suit is based on the
sgreement Ext. 4 executed by the deferdant in favour of the plain-
TIfT on 22.2.1123. Ext.IT of the assme ¥xar date is the counter-
part executed by the plaimtiff to the defendant. The conmtract was
for the sals of a bnildihg which the defendant had purchased from
the guardian of g miner. The price agreed was B L4000 of which
%5,1200 was paid as advance under Ext.A. ‘he period fixed for
completing the sale and remova?l of the building was up to 10.3.12%,
the contract fell through and hence the plaintiff inatituted the
sult for the retury of the advance amsunt of B5, 1200 and alszo for a
farther sum of 251000 by way of damagzesz. The lower court nega-
tived the claim for damiges and decreed the suit in respect of the
advance amount. Plaintiff has submitbed te the decres while the
defendant has come up in appeal,

2. ‘he only guestion For consideration is= whether the contract
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fell through on account of the defanlf of the defendent in ful-
£illing his part of the agreemsnt within the stipulated pericd.
Soon after the date of the agreement, the guaerdian of the mingr
+ta whom the building belonged, sent Ext.B notice on 30.2.1123
to the plainti_ff 1nt1mat1:g thaz; the dmand it had not pa:l.d the
price of tha bﬂiz;ing arrl that uvnlesas thau amorrrt 18 paid the
bullding will not be allowsd to be removed, FPlaintiff intimated
the fact of such a notlce to the defendant promptly. Tha defend-
ant promiged that he wlll pacify the guardian and see that he
agrees to the removal of the building, Beyond meking such a pro-
mize nothing was done in that direction, Henge onm 9.3.1123 ths
plaintiff issued Ext,.I notice to the defendant stating b e1l the
facts mentioned above and also that the defermdant will be Yiabds
held gnswerable in case he does nov make the bnilding aveilable
to the plaintiff. Mo doubt this notice was received by the de-
fendant only a few days after 10.3.1123 the last date for per-
formance of the coptract. But thers Is the significant fact thet
the defendant did not care toreply to Ext.l notice or even to
demy f rom the witness box when he was examined aa D.W.1l the truth
of the averments made in Ext.I. Hence it has to be t& en that
plaintiff had drawn timely attemtion to the obstruction caused
by the miner's guardian and yet the defendant did not care to fa-
cilitate tha remnval of the tuildinsg by the plaimtiff. The lower
court has also definitely found t hat the defendant was not in a
position to carry out his parrt of the agreament when he enterad
inte the same. It mar also be mantioned that the guardisn Is the
defendantts sister's husband agnd that when the plaimtif £ was
dizscuszing with the defendant about the objection relsmed by the
guardian, the defendant 4id not ask anything about it to the
guardian who was also present. Stiil another significant fact
ié that the guardian later on acld the building to a third pariy
who was able o remove the building without any obJection from
the defendant. The defendant who had executed Ext.A as if he had
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hacoms the owner of the building, has not yet I
111 thase factes have come out from

-i%é#t.hat the

11ed any sult to

yindicate his supposed righte,
0,W.1l. Thus thers cal be no

Jafendant himself snd that the decree
ameurt pald under Ext.A calls for

his own avidence a3
Jefanlving party was the
for the retlrn of the advance

nn interference.

3. In the result this appeal iz dismis
(8d) E.Ssnkaran, Judge.
{3a] M,5. Menon, Judge.

ged wilth costd.
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